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Abstract

Public procurement is a policy area located between two contradictory tendencies. On the one hand, the European
Commission strives for greater competition to widen procurement markets. On the other hand, the boosting of competi-
tion encounters resistance among the member states. This article investigates how these colliding tendencies played out
during the initial stages of the Covid-19 crisis and, more specifically, how changes in the field of procurement affected
legitimate governance in the EU. Based on institutionalist and EU governance theories, the study contributes to the liter-
ature with three principal findings. First, it demonstrates that the pandemic enabled exogenously driven changes in the
field of public procurement with new policies and guidelines, while the EU’s overall aims in this field were upheld. Second,
the study demonstrates that the Commission was the main driver of change and that it enhanced the harmonisation of
procurement rules and supranational integration despite the crisis. Third, while these changes strengthened the role of
supranational actors, the study demonstrates that the changes introduced allow member states increased flexibility when
it comes to the implementation. In practice, however, this flexibility has the potential to undermine the EU’s initial aims,

thereby jeopardising the EU’s legitimacy.
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1. Introduction

Public procurement, the process by which public author-
ities procure work, goods, or services from companies,
is critical to the European economy. It accounts for
an astonishing two trillion euros and involves more
than 250,000 public authorities per year (European
Commission, 2022a). As the public sector is the pri-
mary contracting authority—financed through taxpay-
ers’ money—all citizens benefit from accurate and
transparent procurement outcomes. ldeally, such out-
comes serve the common good. However, public pro-
curement is a policy area located between two contra-
dictory tendencies in the European Union. On the one
hand, the European Commission strives to widen pro-
curement markets and enhance competition (European
Commission, 2010, 2022a). On the other hand, attempts

to boost competition encounter resistance from the
member states (Bovis, 2016; Meulenbelt, 2016). While
the preferences of supranational bodies and mem-
ber states have grown increasingly diverse in times
of crisis, we know little about how these tendencies
affect public procurement in the EU, particularly in the
wake of the major policy changes following the current
Covid-19 pandemic.

The present study seeks to fill this gap in the research
and poses the following question: How did the EU change
its policy on public procurement in response to the
Covid-19 crisis, and what are the consequences of these
policy changes for accurate and transparent procure-
ment outcomes across the EU member states? In answer-
ing this question, the study links the crisis management
of the EU to the goal-fulfiiment and legitimacy of pol-
icy implementation in the member states. Based on
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institutionalist and EU governance theories, the study
examines how swift policy changes are introduced in
times of crisis and the extent to which member states
have discretion in implementing the policies. In addition,
it considers the consequences of these changes for pro-
curement practices in EU countries and for the legitimacy
of the EU itself.

Building on the different EU treaties, procurement
directives, case law, official EU documents, and news-
paper articles, the study makes three contributions to
the literature. First, the findings demonstrate that the
Covid-19 pandemic put public procurement in Europe to
the test and created a turning point in the rules relat-
ing to these policies. Due to the pandemic, the EU was
confronted with a sudden need to purchase medical
supplies, which led to joint procurement and a substan-
tially increased flexibility for public buyers in the member
states. Second, the pandemic opened a window of oppor-
tunity for the Commission to act as a policy entrepreneur
and drive the harmonisation of procurement rules, and
hence European integration, forward. Third, while these
changes strengthened the decision-making powers of
the Commission, the flexibility of the revised procure-
ment rules appears to have undermined the EU’s stated
goals and led to the differentiated implementation of
these policies in the member states. Accordingly, as
accurate and transparent public procurement in the EU
increasingly depends on member states’ willingness and
capacity to implement the rules, the policy changes in
the wake of the Covid-19 crisis seem likely to jeopardise
the legitimacy of EU governance.

The remainder of the article is structured as follows:
The next section discusses the EU’s overall policy on pub-
lic procurement to provide a background on the policy.
Then, | conceptualise a theoretical framework based on
institutionalist and EU governance theories to analyse
the changes in the policy area before and during the
Covid-19 pandemic. Lastly, | map the different procure-
ment practices to analyse the implementation of these
changes and derive implications for the EU’s legitimacy.

2. EU Policy on Public Procurement

Public procurement is the process by which public
authorities procure work, goods, or services from com-
panies. Since it accounts for 14% of EU gross domes-
tic product, harmonised procurement rules aim to cre-
ate a level playing field for businesses across Europe.
Every year, more than 250,000 public authorities in the
EU engage in procurement across Europe (European
Commission, 2022a). In many sectors, such as energy,
transport, health, waste management, social protection,
and education, public authorities are the principal buy-
ers. This means that public procurement provides the
public sector with significant market power (Schulten
et al., 2012) and makes it possible for politicians to exer-
cise political power. For example, the public sector can
use procurement as a policy instrument to boost jobs,

economic growth, and investment. Moreover, it can also
use procurement strategically to ensure a more resilient
economy. This has been possible since 2014, when pro-
curement directives were revised (Directive 2014/24/EU,
Directive 2014/23/EU, and Directive 2014/EU/25) to
allow procurement contracts to be awarded based
on social and environmental criteria (Pircher, 2020b;
Semple, 2015). Since procurement involves a high finan-
cial volume, efficient and well-managed procurement
practices are crucial for the economy as a whole. Ideally,
well-functioning procurement practices serve the com-
mon good.

Historically, procurement has been subject to
increased European integration but has remained largely
unaffected by market integration (Weishaar, 2016). This
is due to the fact that EU public procurement is a shared
competence; competencies in this area lie both at the EU
and member state levels. Thus, the principle of subsidiar-
ity applies (Treaty on European Union, 2008, Art. 5). This
principle means that the EU regulates member states’
procurement policies to ensure the functioning of the
internal market, but that member states have discre-
tion in how to implement them. Today, the EU focuses
on the following six strategic priorities in procurement:
the wider uptake of green and social criteria in procure-
ment, the enhanced professionalization of public buy-
ers, increased access to global procurement markets,
improved transparency of procurement procedures to
avoid political corruption, the boosting of digital trans-
formation within procurement, and joint procurement
(European Commission, 2017). These priorities aim to
create efficient procurement markets across Europe.
The Commission’s objective is to improve the procure-
ment processes in order to save money, and it has stated
that a 1% increased efficiency in procurement could save
€20 billion per year (European Commission, 2022a).

Due to its financial volume and its crucial political
role, public procurement is critical to the European econ-
omy and has become a policy instrument for enhanc-
ing supranational integration (Pircher, 2020b). This was
especially visible in the aftermath of the 2008 eco-
nomic crisis when the Commission sought to harmonise
the procurement regime in the 2014 directives; the
stated intention was to overcome domestic constraints
and avoid backsliding of national priorities (Arrowsmith,
2011). However, procurement is faced with conflicting
tensions. First, the EU has traditionally been commit-
ted to the liberalisation and widening of procurement
markets (European Commission, 2022a; Schmidt, 2016),
while member states often seek to protect national
economies (Bovis, 2016; Meulenbelt, 2016). Second, the
EU today recommends that national authorities should
use procurement for political purposes to counteract
economic downturns (Pircher, 2020b). However, mem-
ber states’ capacity and willingness to embark on this
path are highly divergent. In short, the EU’s policy in the
field of procurement provides contradictory economic
and political incentives that are likely to lead to varying
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implementation outcomes (Treumer & Comba, 2018).
Yet, despite the crucial economic and political role of pro-
curement, we know little about how these tendencies
have played out during the current Covid-19 crisis.

3. Conceptualising Policy Changes and Their
Consequences for Legitimate Policy Implementation

In this section, | develop a theoretical framework to ana-
lyse changes in the EU’s public procurement policies and
how they affect member states’ willingness to imple-
ment them correctly. Hence, the framework presented
here conceptualises the inherent tension between supra-
national policymaking and member states’ practices and
how this interplay ultimately affects EU legitimacy in
times of crisis, such as the current Covid-19 crisis.

3.1. Policy Change

Recent literature on institutional change makes an ana-
lytical distinction between the source of change (endoge-
nous vs. exogenous) and the time horizon of the cause of
change (short vs. long), allowing for a more in-depth ana-
lysis of how institutions transform (Gerschewski, 2021).
Table 1 presents the four different types of change that
result from this typology. | argue that cells A and D in
Table 1 capture the most frequent sources and causes of
change when studying the evolution of EU policymaking.
Therefore, | focus primarily on these in the analyses.

Most policy changes during the EU’s existence corre-
spond to cell D in Table 1—that is, to changes that origi-
nate from demands within the EU institutions that unfold
gradually, over longer time periods. The gradual nature
of such processes of change is, for example, captured
in the neo-functionalist concept of “spill-over,” where
enhanced integration in one policy area increases the
pressure for change in another (Jensen, 2019). Moreover,
cell D corresponds to the literature which argues that
institutions and policies are “locked into” their own
developments and routines (Pierson, 1996) and there-
fore tend to change incrementally (Mahoney & Thelen,
2010; Streeck & Thelen, 2005a). Mechanisms of these
changes include layering—where new policies are added
to the already existing ones—or displacement—where
dormant resources are reactivated or recovered due to
an internal change in logic or prioritisations (Streeck &
Thelen, 2005b). In summary, | argue that cell D captures
the most common source and cause of change in EU pol-
icymaking to date.

Table 1. Conceptualising policy changes.

However, the EU has also been exposed to exoge-
nous events or shocks, sparking more immediate pol-
icy shifts (Table 1, cell A). This means that long periods
of path-dependency are interrupted by so-called critical
junctures, leading to swift decisions that can open com-
pletely new paths in policy development (Baumgartner
& Jones, 1993; Capoccia, 2016; Howlett & Cashore, 2009;
Saurugger & Terpan, 2015). However, when considering
EU policymaking, | argue that swift decisions that occur
due to exogenous events rarely—if ever—imply a com-
plete break with previous policy, as suggested in the lit-
erature on critical junctures. Thus, while changes occur
within a short time due to causes that are exogenous,
policy shifts in the EU tend to be incremental and char-
acterised by layering (Falkner, 2017). Examples of exoge-
nous events that profoundly shook the EU include the
2008 financial crisis, the refugee crisis in 2015, and the
current Covid-19 crisis. While all these events had exoge-
nous sources and led to swift responses, EU policymak-
ing did not break with the past. Instead, policymaking in
the EU often tended to enhance existing policy via inte-
grative spillovers in areas with transnational interdepen-
dence and a supranational capacity to solve the problem,
even though the issue was previously highly contested
between the member states and supranational institu-
tions (Schimmelfennig, 2018). Consequently, exogenous
events that occur in short time horizons lead to demands
for swift response which, in turn, tend to empower
bureaucrats and EU institutions. These bureaucrats and
institutions can use this momentum to act as policy
entrepreneurs (Karlsson et al., 2019; Pircher, 2020a).
In the wake of the multiple crises mentioned above, the
Commission has had particular success in shaping certain
policies more or less unilaterally and acting as a policy
entrepreneur (Copeland & James, 2014).

While the abovementioned tension between the
goals of supranational institutions occurred when
sources of policy changes were endogenous and causes
were long-term (Table 1, cell D), | argue that these prob-
lems are significantly exacerbated in times of crisis, when
sources of change are exogenous and supranational insti-
tutions take swift initiatives to introduce new policies
(Table 1, cell A).

3.2. Policy Changes and Consequences for Policy
Implementation

In general, | argue that gradual policy changes ensure
a higher degree of legitimacy since there is a longer

Source of Change

Time Horizon of Cause

Long

Exogenous to institution

Endogenous to institution

A. Exogenously driven ruptures

C. Endogenously driven ruptures

B. Exogenous, gradual change
D. Endogenous, gradual change

Source: Adapted from Gerschewski (2021, p. 222).
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time horizon for shaping EU policymaking, thus enabling
the involvement of more actors. Moreover, due to the
longer time horizon implementing these policies allows
member states a process of policy-learning and grad-
ual adaptation. However, if change occurs more rapidly
due to exogenous events such as the economic crisis
or the current Covid-19 crisis, decisions are often swift
and made unilaterally by supranational actors. Against
this background, several scholars have demonstrated
that the many crises faced by the EU (Vollaard, 2014,
2018; Webber, 2014) have sparked not only persistent
implementation failures (asylum policy, euro crisis) and
increased politicisation of the EU (de Wilde & Lord, 2016)
but also a general rise in Euroscepticism (Bulmer et al.,
2020). Furthermore, member states have often ques-
tioned the legitimacy of policy changes that were intro-
duced in times of crisis (Scharpf, 2015; Schmidt, 2021)
as these decisions were often taken unilaterally by the
Commission. More specifically, the EU’s responses to
crises often sparked criticism from the member states
as these measures tended to bypass crucial steps in
the decision-making process. For example, the directly
elected European Parliament was side-stepped in crit-
ical economic governance decisions during the eco-
nomic crisis (Fasone, 2013). A range of studies demon-
strates that the domestic desire to “take back control”
originates from growing discontent with supranational
decision-making, which resulted in differentiated inte-
gration where some member states commit less to or
opt out of common EU policies (Schimmelfennig et al.,
2015; Schimmelfennig & Winzen, 2020). The develop-
ment towards differentiated integration demonstrates
that EU governance is increasingly questioned in times of
crisis (Lenz & Viola, 2017; Zaum, 2017), with the potential
of paradigmatic changes in (at least) some EU policy areas
(Schmidt, 2020). Based on the above, | argue that policy
changes that are rapidly implemented within a short time
horizon should depend more on member states’ capac-
ity and willingness and therefore increase the probability
of implementation difficulties and differentiated imple-
mentation in the member states. In short, when change is
exogenously driven and the time horizon for implement-
ing new policies is short, we should see a decline in accu-
rate policy implementation in the member states, which
risks the legitimacy of the EU’s political system.

Turning to public procurement, | argue that we
should generally see tensions emerging from the EU’s
design of one-size-fits-all policies and member states’
varying capacity and willingness to implement them.
However, my main expectation is that such tensions are
likely to be exacerbated in times of crisis. If such ten-
sions grow, they have the potential to increase differ-
entiated policy implementation among the EU countries,
especially if EU provisions also allow for greater flexibility
in implementing them. For example, member states may
use this flexibility in implementing policies to customise
them (“make them fit better”) to their preferences and
advantages (Thomann, 2015).

4. Taking Stock of Policy Changes in EU Policy on Public
Procurement

In this study, | argue that changes in the EU’s core field—
the internal market—are especially relevant to analyse
since these changes afford insights into the function-
ing of the European integration process. Moreover, in
times of crisis, the internal market is the policy area in
which most changes are introduced. In addition, since
the global pandemic also constitutes an economic crisis,
changes in the internal market are highly likely to occur.
Public procurement is one main area within the inter-
nal market that became a crucial policy instrument for
the EU and its member states during the pandemic. This
was due to the need to jointly purchase vaccines and the
member states’ demand for efficient and well-managed
procurement practices to purchase medical supplies.
Consequently, the field of public procurement is a case
where policy changes most likely were introduced during
the Covid-19 pandemic.

Based on the theoretical framework, | first seek to
identify policy changes in the field of public procure-
ment before and during the Covid-19 crisis from late
2019 onwards. The first unit of analysis is therefore
the policy itself. | compare the procurement regulations
and provisions in the pre-pandemic period with those
that were introduced during the pandemic. To identify
and analyse policy changes over time, | draw on EU
law—including the treaties and the 2014 Directives—
communications by the Commission, and other EU offi-
cial documents in the policy area, such as fact sheets,
reports, and initiated infringement procedures. To clas-
sify the source and time horizon of changes, | draw on
the classification by Gerschewski (2021, p. 222) in Table 1.
Thereafter, | build on EU governance theories and seek
to identify the actors behind the changes and their moti-
vations. In other words, | identify whether the drivers
of change are supranational or national actors, drawing
on relevant documents such as press releases by the
Commission, newspaper articles by Agence Europe, and
other relevant EU documents and statements by policy-
makers. This affords insights into EU governance during
the Covid-19 crisis.

Next, | analyse whether the policies introduced dur-
ing the pandemic led to legitimate outcomes in prac-
tice. Therefore, | map the implementation of these poli-
cies and analyse whether and to what extent they differ
from the EU’s goals. For this analysis, | use the Tenders
Electronic Daily (TED) database and the Single Market
Scoreboards in public procurement, both published by
the Commission. Based on the TED database, which gath-
ers all procurement contracts within the European Single
Market, | provide descriptive statistics on the trends in
the procurement practices from 2009 to 2020. In doing
so, | focus on two crucial criteria that afford insights into
the functioning of procurement markets and whether
there are risks of implementation failures. These crite-
ria are the proportion of contracts awarded where there
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was only a single bidder and the proportion of procure-
ment procedures that were negotiated with a company
without any calls for bids, both analysed in terms of
the numbers of offers received for each procurement
contract and registered in the TED database (European
Commission, 2020). While the Covid-19 crisis was still
ongoing in 2021 and 2022, the most recently available
data relates to the period up to 2020. One might argue
that the fact that data are available only up to 2020
constitutes a clear limitation of this study. By contrast,
| argue that this makes it possible to identify the overall
trend and the impact of the rapid changes that emerged
by the end of 2019 and the beginning of 2020 when the
new procurement guidelines were introduced. | further
support these data with the Single Market Scoreboards,
which measure the countries’ performance in procure-
ment. Analysing both data sources affords insights into
the actual functioning of the procurement practices in
the member states and how they differ. Moreover, such
a differentiated policy implementation across member
states is visible only when considering longer periods of
time, which is possible with the available databases.

5. Policy Changes in EU Policy on Public Procurement
Before and During the Covid-19 Pandemic

5.1. Pre-Pandemic

The field of EU public procurement has long been marked
by incremental changes towards more regulation and
increased harmonisation. Increased harmonisation was
achieved through the various treaties and with directives
that were increasingly aimed at regulating procurement
procedures and their coordination (Arrowsmith, 2005;
Gordon et al., 1998; Turpin, 1972). Examples of such
directives include the Remedies Directive (89/665), the
Utilities Directive (90/531), and the Services Directive
(92/50) in the 1980s and 1990s. In 2004, new direc-
tives were adopted to simplify procurement procedures
and harmonise procurement laws (Arrowsmith, 2011,
pp. 55-58). Over time, the overall policy objectives
remained the same, namely the free movement of goods
and services, the dismantling of trade barriers, and the
harmonisation of procurement procedures among mem-
ber states in order to boost economic growth (European
Commission, 2010, 2022a; Meulenbelt, 2016). The pol-
icy area has therefore long been characterised by pol-
icy continuity (Streeck & Thelen, 2005b) where the
source of change is endogenous to institutions and the
causes of change unfold over longer periods of time
(Table 1, cell D).

Moreover, in line with the typology in Table 1 (cell D),
EU public procurement policy faced difficulties that
originated from within—that is, the source of change
was endogenous. More specifically, the provisions were
vague, and the definitions were often unclear. This cre-
ated immense legal uncertainty in the member states,
leading to different interpretations and applications, as

well as more than 400 procurement judgments delivered
by the Court of Justice of the EU until 2014 (Semple,
2015, p. XXXIV). Furthermore, applying the procurement
rules was challenging, and member states often failed
to communicate their national transposition measures.
For example, only nine member states communicated
these measures timeously in the case of the Public Sector
Directive and the Directive 2007/66/EC, while 11 did so
for the Utilities Directive and only four for the Defence
Procurement Directive (European Commission, 2012,
p. 27). Between 2009 and 2011—excluding cases of non-
communication—61 infringement procedures were initi-
ated against member states, 53 of which related to incor-
rect applications. During the same time period, 205 cases
were initiated in the EU Pilot, a problem-solving instru-
ment launched by the Commission for solving implemen-
tation problems prior to the legal procedure (European
Commission, 2012, pp. 28—29). The report on the applica-
tion of procurement rules for 2013 revealed similar pat-
terns (European Commission, 2013).

Therefore, EU procurement policy has long had an
endogenous source of change resulting from policy learn-
ing based on the case law and problems in applications.
However, the 2008 economic crisis constituted a turn-
ing point, or a critical juncture (Table 1, cell A), that
created momentum for more extensive changes. As a
response to this crisis, the Commission revised the pro-
curement directives in 2014. Three main directives were
then adopted: Directive 2014/24/EU on public procure-
ment; Directive 2014/25/EU on procurement by entities
operating in the water, energy, transport, and postal ser-
vices sectors; and Directive 2014/23/EU on the award
of concession contracts. These comprehensive changes
were made possible as the Commission viewed public
procurement as a critical policy instrument for boost-
ing competition and ensuring growth in the wake of the
economic crisis (European Commission, 2010). However,
while the source of change was exogenous, the policy
shifts can be classified as layering, with new policy instru-
ments and techniques being introduced on top of the
already existing ones (Mahoney & Thelen, 2010; Streeck
& Thelen, 2005a). Moreover, the extensive case law grad-
ually positioned the Court of Justice of the EU in the
political centre, thus marking a shift where institutions
that were previously on the periphery moved to the
political centre. Put differently, institutional resources
were recovered or reactivated (Streeck & Thelen, 2005b,
p. 31), which implies a shift in the salience of differ-
ent institutional arrangements (Streeck & Thelen, 2005b,
p. 22). A common assessment found in the literature is
that institutional changes such as these occur if the legit-
imacy of practices and institutional forms are questioned
(DiMaggio & Powell, 1991; Streeck & Thelen, 2005b).
This assessment partly applies to EU procurement pol-
icy in the aftermath of the economic crisis. Moreover,
the introduction of new procurement procedures—and
especially the inclusion of common societal, environmen-
tal, and innovative aspects as award criteria—marked a
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shift in logic since the dominant award criterion in the
past was price (Pircher, 2020b). This changed the pol-
icy goals more fundamentally and can be classified as
a third-order change (Hall, 1993). Interestingly, the EU
achieved enhanced harmonisation of the procurement
rules despite an increase in protectionism in many EU
countries during the economic crisis.

However, the 2014 directives needed to be imple-
mented and applied in the member states until the trans-
position deadline in August 2016. Since the EU policies
were questioned by member states, their implementa-
tion was subject to huge domestic debates; for example,
on the construction of hospitals (Sweden), airports and
stations (Germany), and the question of how to apply
the rules in specific areas such as ambulance services
(Austria). Overall, the difficulties in implementation led
to an average transposition delay of two years (European
Parliament, 2020), and the Commission initiated infringe-
ment cases against nearly all member states (European
Commission, 2016, 2019b). As a result, the EU and its
relevant policies became increasingly politicised at the
national level, meaning that their saliency and polarisa-
tion increased and these issues became more crucial to
national political outcomes (de Wilde et al., 2016).

While the economic crisis created momentum for the
Commission to introduce substantial policy changes in
public procurement (Table 1, cell A), we also observe
enhanced tensions between the EU policies and mem-
ber states trying to adopt more national solutions when
applying them (Treumer & Comba, 2018). The same
tensions are currently visible in the wake of the initial
stages of the Covid-19 pandemic. Thus, public procure-
ment is increasingly characterised by tensions between
supranational institutions and member states that were
reinforced and put to the test in the current crisis
(Arrowsmith et al., 2021).

5.2. During the Covid-19 Crisis

Briefly before the pandemic in 2019, heated discus-
sions in the member states concerned one commu-
nication by the Commission that introduced the cre-
ation of an international instrument on public procure-
ment (International Public Procurement Initiative [IPPI])
to ensure better reciprocity access to foreign markets
(Agence Europe, 2019c). This instrument was to gov-
ern the participation of third-country companies in pub-
lic procurement markets (European Commission, 2019a).
The Commission’s proposal received strong criticism,
especially from the Nordic countries and Germany, as
they called for a strengthening of the award criteria
(Agence Europe, 2019c). Yet the Commission continued
its efforts in the autumn of 2019 to ensure better access
to lucrative international markets for European compa-
nies in nine central countries, including the US and China
(Agence Europe, 2019a). Without the member states hav-
ing come to an agreement on the IPPI (Agence Europe,
2019b), the global pandemic Covid-19 hit Europe at the

beginning of 2020. However, global procurement with
the US (vaccines) and China (face masks and medical
equipment) became highly relevant during this time.
Therefore, even though the debates at the EU level were
controversial and lengthy, the global pandemic enabled
further changes in global procurement. The need for
joint procurements and the Commission’s role in push-
ing the IPPI instrument forward led to an acceleration of
the negotiations and, ultimately, to its adoption in the
Council of the EU in June 2021 (Agence Europe, 2021).
These changes made in the area of global procurement
still adhered to the EU’s overall goals in public procure-
ment but were aimed at widening procurement markets.
In the wake of the pandemic, the Commission fur-
ther released new guidelines for public buyers to pur-
chase medical supplies and personal protective equip-
ment (Communication from the Commission of 1 April
2020, 2020). These new guidelines assist member states
in an emergency and apply to goods and services related
to Covid-19. These changes in the EU’s policy on pub-
lic procurement included the following: Public buyers
can now reduce the deadlines to accelerate open or
restricted procedures and—to ensure flexibility—a nego-
tiated procedure without publication can be considered.
However, the European Court of Justice requires that
the use of such procedures without publication should
remain the exception and requires to assess whether
the criteria for using them are met or not. These cri-
teria were established by the Commission and include,
for example, a daily increase in the number of Covid-19
cases. Moreover, the use of such procedures must be
assessed on a case-by-case basis. Another change in the
EU’s policy on public procurement is that public buyers
are encouraged to consider alternative solutions in the
market (Communication from the Commission of 1 April
2020, 2020, p. 1). This principle focuses on extreme
urgencies, such as the current Covid-19 crisis, where pub-
lic buyers may need to purchase products within days or
even hours. To speed up procurement procedures, pub-
lic buyers may also consider contacting potential con-
tractors within and outside the EU by phone, e-mail, or
in person. Moreover, they can hire agents with better
contacts in the markets, send representatives to coun-
tries that have the necessary products in stock or con-
tact potential suppliers to agree to an increase in pro-
duction. As these measures may fail to meet the needs
of public buyers in the current situation, they are also
encouraged to seek alternatives and innovative solu-
tions (Communication from the Commission of 1 April
2020, 2020, p. 2). In addition, the deadlines in the open
and restricted procedures may be shortened in cases of
emergency from 35 days to 15 days and from 30 days
to 10 days (Communication from the Commission of
1 April 2020, 2020, p. 4). These new guidelines signif-
icantly increase member states’ flexibility on how to
use and implement procurement. Moreover, the EU con-
ducted single central procurement on behalf of all mem-
ber states when purchasing vaccines against Covid-19.
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In summary, the cause of the policy changes in the
wake of the Covid-19 pandemic was clearly exogenous,
while the time horizon forimplementing them was excep-
tionally short. Although these changes are in line with
previous policy goals, the increased flexibility in imple-
menting them represents a transformative character in
practice, depending on the application of the rules. This
increased flexibility was directly motivated as a response
to the emergency brought about by the Covid-19 crisis
and would have not been granted otherwise.

In addition, analyses have revealed that the
Commission was the main driver for change and unilat-
erally implemented policies that may backfire in prac-
tice. At the beginning of the Covid-19 outbreak, the
member states realised that they needed the supra-
national level to lift the EU countries out of the cri-
sis. Therefore, as in the case of the economic crisis
(Karlsson et al., 2019), the pandemic created momen-
tum for increased EU governance. The Commission used
this momentum in two ways. First, if public procurement
contracts at the national level exceed a certain finan-
cial threshold—which was generally the case during
the pandemic—competition for those contracts takes
place within European or even global markets (Directive
2014/24; World Trade Organization, 2017). As a result,
supranational actors decide on the different procure-
ment rules. Therefore, the Commission released new
guidelines for public buyers to purchase medical sup-
plies and personal protective equipment to facilitate
procurement. Second, the Commission offered to run
single central procurement for the first time in history
on behalf of all member states when purchasing vac-
cines against Covid-19. While this pressure came from
certain member states that were reluctant to purchase
the product and carry the financial risks, it gave the
Commission a mandate for joint procurement. This cen-
tralised procurement gave increased power to suprana-
tional actors, and the Commission assumed a leading
role in establishing the rights and obligations of mem-
ber states in relation to participation in this joint pro-
curement (European Commission, 2020). Therefore, it
is also the Commission that decides on the possibility
of member states withdrawing from this mechanism.
At the time of writing (June 2022), Poland wishes to with-
draw from the pooled procurement mechanism, but the
Commission argues that countries cannot unilaterally
withdraw from the contract (Agence Europe, 2022). This
illustrates the pronounced role of supranational actors in
procurement. Therefore, the Covid-19 crisis potentially
enabled increased supranational integration.

6. Policy Changes and Consequences for Policy
Implementation

While centralised EU procurement and the new guide-
lines can be regarded as an indication of further harmon-
isation of procurement rules, there is evidence that the
implementation outcomes do not always serve the com-

mon good. For example, while the acceleration of pro-
curement procedures is efficient in the current crisis and
allows for highly flexible procurement solutions, it also
results in unintended consequences in practice. Since
the calls for tenders are announced for a shorter time
period, they also receive lower numbers of bids. One
unintended consequence is that an increasing number
of contracts receive only a single bid. Figure 1 demon-
strates a stark trend of increased single bidders for all
countries within the European Single Market from 2009
to 2020. This sharp increase began in 2016, the year of
the transposition deadline of the new procurement direc-
tives that aimed to boost competition after the economic
downturn (Pircher, 2020b). Moreover, Figure 1 illustrates
that the trend reached its peak after the outbreak of
the global pandemic at the end of 2019 and in 2020.
Since the trend towards single bidders hints at increased
protectionism and/or political corruption (Fazekas et al.,
2021), the legitimacy of these policies is at stake. It,
therefore, appears that the EU policy changes in procure-
ment have the potential to undermine competition in
practice, thus failing to achieve the EU’s aim of enhanc-
ing competition.

Moreover, Figure 2 indicates that the share of pro-
curement contracts with single bidders differs signifi-
cantly across the various countries. High levels of single
bidders can be seen in Eastern and Southern European
countries (Bulgaria, Cyprus, the Czech Republic, Greece,
Croatia, Hungary, Italy, Poland, and Slovenia) in par-
ticular. This is further supported by Figure Al in the
Supplementary File which indicates that the dispersion
(standard deviation) in the share of single bidders across
the various countries increases over time. For exam-
ple, recent data relating to 2020 reveal that Sweden
had no contracts (0%) awarded with only a single bid
in 2020. This stands in contrast to Poland, where more
than half of all procurement contracts received only a sin-
gle bidder (European Commission, 2022b). This discrep-
ancy across the member states is further visible in the
use of negotiated procedures without publication, which
allows direct awarding to preselected economic opera-
tors (Communication from the Commission of 1 April
2020, 2020). While Figure A2 (Supplementary File) indi-
cates that the number of procedures that were negoti-
ated with a company without any calls for bids increased
in nearly all EU member states in 2020, it is again the
Eastern and Southern countries that show the highest
numbers (Bulgaria, Cyprus, Romania, and Slovenia). This
demonstrates that the EU’s aim of harmonising procure-
ment practices is undermined in practice. Instead, we
observe increasingly differentiated policy implementa-
tion across the EU countries, which enhances differenti-
ated integration (Schimmelfennig et al., 2015).

Based on these analyses, it appears that the EU’s
aims and policy changes introduced in procurement in
times of crisis may backfire in practice and have the oppo-
site effect, namely undermining the competition and har-
monisation of procurement practices. This potentially
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Figure 1. Trend of single bidders as average of all countries within the European Single Market from 2009 to 2020. Note:
The TED database includes North Macedonia. Source: Author’s own compilation based on the Commission’s TED database
(TED, 2022).
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creates a turning point for the legitimacy of EU gover-
nance in procurement.

7. Conclusion

This study investigates the extent to which EU policy on
public procurement has changed in the current Covid-19
crisis and how these changes affect the procurement
outcomes in the member states. Based on institutional-
ist and EU governance theories, the study contributes
three insights to the literature. The first insight is that the
Covid-19 crisis created momentum for policy changes
in the field of procurement that can be classified as
exogenous and where the cause of change emerged in
the short term. The new guidelines for member states
to procure medical supplies and the jointly conducted
procurement launched by the EU are examples of such
changes. While these changes represent new policies
and policy instruments in the field, it is nevertheless clear
that the EU’s overall goals in procurement remained the
same. The second insight provided by this study is that
the pandemic opened up a window of opportunity for
supranational actors to serve as policy entrepreneurs
and drive the harmonisation of procurement rules for-
ward. The policy changes in procurement were intro-
duced primarily by the Commission, which was capable
of enabling increased harmonisation and thus European
integration, despite the crisis. Interestingly, we see the
same tendency today as the Commission aims to launch
joint procurement of gas due to the war in Ukraine.
The third insight is that while the changes in procure-
ment have enhanced European integration, their imple-
mentation in practice increases the risk of protectionism
and political corruption and may therefore undermine
the legitimacy of these policies. This is because the accel-
eration of procurement procedures and the introduction
of new practices led to a sharp increase in the number of
contracts awarded on the basis of only a single bidder
or via direct contracting without any calls for bids. This
development demonstrates that if EU policies are swiftly
decided upon at the supranational level and need to be
swiftly implemented, member states face major difficul-
ties in applying these policies. Ultimately, this reduces
the legitimacy of the policies.

Furthermore, the new policies in the field of pro-
curement introduced during the Covid-19 crisis afford
member states greater flexibility in implementing them.
However, this greater flexibility leads to increasingly dif-
ferentiated policy implementation. Moreover, this flexi-
bility can be politically used for specific market policies
that deviate from EU policies (e.g., protectionism). This
development should be the subject of future research
as it might lead to a gradual loss of legitimacy for the
EU’s political system as a whole. For example, while some
member states aim to promote environmental standards
as proposed by the EU, others may use the inclusion of
environmental criteria to favour certain companies and
businesses “through the backdoor.” This hidden protec-

tionism has the potential to harm the European Single
Market as a whole. This would mean that the EU’s aims
are subverted in practice, thereby incrementally under-
mining its legitimacy.
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