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1. Introduction

We are proud to welcome our readers,  contributors
and reviewers to this inaugural issue of  Politics and
Governance, published by Librello Publishing House—
a peer reviewed, open-source journal dedicated to the
study of politics in the national, regional and global
realm, and the modes and methods of governance in
all  its  manifestations.  We are thrilled  to be so ably
supported  by  an  editorial  board  that  is  not  only
strongly international, but inherently multi-disciplinary
in its academic orientations, and welcome them, and
the new readership and future authors, to this new
open-source  journal.  As  outlined  below,  while  the
envisaged scope of  Politics  and Governance is  reas-
suringly  broad,  and  our  vision  for  its  development
ambitious,  the  dedication of  the  Editorial  Board  and
Editors-in-Chief to rigor and to quality will be steadfast.

Politics and political thought is now a mature field
of  study. The dynamics and indeed study of  gover-
nance, however, is more recent, and betokens a shift
in  the  power,  policy,  and polity  of  government  that
emerged  in  the  late  twentieth  century,  and  is
increasingly  the international  pattern of  the twenty-
first  century.  The  difference  between the  two is  as
fascinating as the measure by which one constitutes
the  other,  the  degrees  of  conflation,  reinforcement,
tension between traditional modes of politics, as well as
the challenge to those modes by emerging structures
of governance. Whether investigated as dual forces, or

examined separately,  the  journal  interprets  both  the
concept and practice of politics and governance broadly,
and as such, will seek contributions on that basis.

2. Open-Source Publishing

The idea of publishing an open-source journal comes
at a  time when international  policy makers increas-
ingly value the principle that high-quality research can
and must be as freely available as possible, and thus
accessible to the widest academic audience. Indeed,
under  the  aegis  of  transparency,  a  key  feature  of
international  governance  has  been  the  increasingly
open-source,  publicly  available  outputs  of  local,
national  and  international  actors.  An  open-source
mandate therefore has an innately social component
by fostering methods that attempt to lessen varieties
of  knowledge  inequality  and  inaccessibility  perpet-
uated in some sense through costly subscriptions to
journals (particularly in hard form) that can limit the
accessibility  of  research to students,  academics and
critically  informed  members  of  civil  society  from
developed  and  developing  regions  of  the  world.
Politics and Governance therefore takes a somewhat
idealist perspective in its goal of bringing high-quality,
cutting-edge research on key aspects of politics and
governance more effectively to scholars of all stripes
as well as to professionals and policy makers, in a way
that reduces the innate tendency for  'ivory towerism'
and replaces it with a dynamic journal that cultivates
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intelligent research on fast-moving topics, presented
in a suitably contemporary platform.

In  order  to  achieve  these  admittedly  ambitious
goals, Politics and Governance has a variety of editorial
touchstones by which it assesses contributions.

3. Editorial Touchstones

• Open School: the journal is not a vehicle for any
one school of thought, but operates rather an  'online
agora' for a range of disciplinary approaches, method-
ological structures and interpretations ([1], p. 1).

• Conceptual/practical interface: articles that pres-
ent  empirical  findings  that  effectively  test  theoretic
propositions of politics and/or governance in a meth-
odologically sound manner appropriate to the material
are particularly welcome.

• Inter-disciplinary: articles that draw intelligently
and appropriately from one or more academic disci-
plines  in  order  to  complement  the  investigation  at
hand, and in doing so,  redefine problems or enrich
our understandings. Such articles reflect not only the
key ethos of the journal, but also uncover the multi-
layer  genealogy by which the forces of  politics  and
governance are constructed.

• Comparative: contributions that tackle the uneasy
nexus  within  and  between  politics  and  governance,
both as topics of academic investigation and as con-
temporary practices of power, are especially welcome.

4. Journal Structure and Content

Envisaged  as  a  four-issue/year  journal,  Politics  and
Governance will  draw heavily upon a wide range of
reviewers (beginning with the members of its Editorial
Board),  and  will  contain  in  its  standard  issues  the
following sections:

• 8,000–12,000 word (single-blind) peer-reviewed
scholarly articles, with a maximum of eight articles per
issue.

• From 2014: a Politics and Governance Working
Forum:  two  to  three  peer-assessed  features,  2000-
3000  words  in  length,  and  written  as  a  'reflective
pieces' by  current  policy-makers  on  developing
themes,  the  practical  implementation,  and changing
nature of politics and/or governance.

• From 2014:  a  Book  Review  Section  reviewing
2–3  texts,  monographs  and  even  scholarly  articles
that have been published in the last 18 months.

From  mid-2014,  we  envisage  an  annual  Special
Issue  highlighting  a  prominent  theme  drawn  from
within the wide canon of politics and/or governance,
on  the  basis  of  a  consensus  reached  amongst  the
members of the Editorial Board.

5. Inaugural Issue

The contributions to this inaugural issue represent in
practice  the  Editorial  Touchstones  outlined  above.

With a focus on  'Politics' as opposed to Governance,
the range of contributions range from ethical  inves-
tigations  concerning  human  rights,  to  research  on
national politics and decision-making, to a review of
methodological strategies with a view to solving em-
pirical research deadlocks.

The editorial team behind Politics and Governance
places  a  premium on  pieces  that  fuse  together  as
many of the Editorial Touchstones as possible. Pieces
that  constitute  an  inherently  international,  inter-
disciplinary,  methodically  rigorous  approach  that
critically,  intelligently and clearly investigate the con-
ceptual development and/or practical unfurling of key
aspects  of  politics  and governance  are  therefore, to
misquote  Shakespeare,  forms  of  scholastic  consum-
mation for which the editorial board devoutly wishes.

The following section constitutes a brief exercise in
which the two co-editors, Andrej and Amelia, reflect
respectively  upon  aspects  of  contemporary  politics
and governance.

6. Politics and Governance as Fields of Investi-
gation

As mentioned above, we see politics and governance
as dual forces both conceptually and in practice. Both
fields share a lot of common ground and degrees of
conflation, they might reinforce each other, or cause
tensions  between  traditional  modes  of  politics  and
modern modes and structures of governance.

Politics  has  long  expanded  upon  its  heritage  of
focusing on electoral studies and high-level decision-
making  and  has  become  a  field  of  study  that
nowadays also incorporates psychological, sociological
and philosophical investigations. It has further devel-
oped to integrate the fields of economics and law as
integral part of political life. Our conception of politics
as a field of study encompasses grass-roots politics
just  as  much  as  international  relations  and  global
commerce and communication. States have to some
extent  lost  their  ontological  primacy  as  research
subjects and need to be viewed in a field of stresses
and strains imposed by non-governmental actors and
internationally operating organizations. Politics, there-
fore,  sometimes  due  to  the  sheer  complexity  of
intervening  variables,  faces  difficulties  viewing  the
world from a purely behaviouralist perspective, and it
cannot  close  its  eyes  anymore  from  clashes  of
normative preconceptions. 

The  journal's  pillar  of  'politics' aims  to  explore
political science in its wider sense. Political and moral
philosophy  ask  questions  that  put  current  systems
under  scrutiny  and  demand  for  improvements  to
normative  presuppositions  often  taken  for  granted.
Social, cognitive, and political psychology have made
advances that require us to rethink the functioning of
individual  and  collective  decision-making.  Legal  and
economic research highlight the fields of tension that
states  find  themselves  in  when  facing  normative
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regimes on different levels. All this and more indicates
the  need  for  multi-disciplinary  and  where  possible
inter-disciplinary  approaches  concerning  both  the
content  of  study,  such  as  the  interaction  between
economy,  law and  politics,  as  well  as  the  methods
used to investigate emerging phenomena.

Among other issues, the normative/empirical divide
will be of particular interest to the politics pillar. The
normative/empirical  divide is  not merely the distinc-
tion  between  is  and  ought,  it  can  encompass  the
distinction between ideal theory and non-ideal theory
[2] just  as much as  it  can relate to the normative
content of politics in empirical reality [3]. The former
describes  the  theorist's  paradigmatic  shift  between
ideal-world  normative  prescriptions  and  non-ideal
world modifications requiring a prudent assessment of
the empirical and its normative power. The latter asks
for the investigation of the normative content of the
empirical as well as of the normative power of it.

Another  issue  could  be  the  increasing  interdis-
ciplinary  focus  of  politics,  which allows  theoretical
perspectives such as the social mechanisms approach
of sociology or the works of Kahneman and Tversky on
cognition  and  decision-making  questioning  whether
traditional rational economic models  should remain a
standard of  investigation  in  the  political  realm  [4].
Politics thereby stops being its own separate field in
the social sciences, but becomes the subject of study
of  interdisciplinary  scholars  embracing  the  open
school,  where under the condition of scientific  rigor
and the laws of science theoretical and methodological
cross-fertilization  is  not  only  accepted,  but  in  fact
encouraged.

The pertinent questions that emerge in the realm
of  politics  are  challenging,  salient  and deserving  of
further study:  what do these findings mean for  the
practice  of  political  conduct; how can policy makers
learn  from  research  that  reveals  a  complexity  that
reshapes the political realm as we speak? As stated
before,  Politics  and Governance is  interested in  the
theoretical and philosophical developments that shape
political science in its current state, but it also strongly
encourages contributors to think beyond their sphere
of  comfort  about  the  practical  implications  of  their
work.

While  widely  interpreted,  politics—as  a  topic  of
scholarly investigation—will generally denote the proc-
ess by which formal  state institutions ensure public
order internally, and undertake collective representa-
tion and action externally. Scholars are familiar with
the  accompanying  dynamics  of  government,  and
indeed,  hunger  for  new  and  surprising  post-
Westphalian  dimensions,  from  cross-border  integra-
tion to collective security, from state intervention to
full-fledged  development  policy.  Some  of  these
transitions, however, indicate not merely new forms of
state behaviour, but a wholly new category of political
power.  Wholly  new  in  institutional  form,  altered  in
policy content, and while operating with recognizable

attributes of state-based politics, strikingly changed in
the 'location' of its own self, its own polity.

Is governance merely Politics 2.0? Is it the latest in
a rather predictable series of shifting patterns arising
from world states  torn between vying  globalist  and
localist forces? Possibly. But more likely, the signifier
itself  has  changed.  To  be sure,  traditional  styles  of
governing remain, and in some cases, have become
reactively entrenched. Sovereignty is in no danger of
serious attenuation, nor is the nation-state in danger
of  obsolescence.  And  yet,  in  virtually  every  major
policy area, across the majority of developed regions,
the state as a unit, and sovereignty as its key attribute,
are irrevocably changed. Each has been subjected to
the requirements of having to incorporate a range of
'externalities',  whether  through  top-down  forces  of
membership with major institutional organizations, or
via bottom-up requirements of enhanced cross-border
connectivity. Having altered themselves in this process,
states,  and  their  dominant  attributes,  have  thus
reordered the 'condition of ordered rule' ([5], p. 652).

Governance  is  therefore  a  wholly  new  political
condition,  arising  from  altered  structures,  which  in
turn  has  produced  an  emphatic,  and  possibly
permanent change upon both the forces of national
power  and  the  societies  upon  which  that  power  is
brought to bear.

The  outcome  is  deeply  paradoxical.  On  the  one
hand, the practices of governance appear unnervingly
innovative,  with  relentless  integration  apparently
transforming  the  entire  composition  of  states,  their
national economies, and even the means and ends of
standard public policy-making.  From this perspective,
governance  represents  a  series  of  new mechanisms
that are categorically different from traditional national
government structures, and which operate with little
or  no  "recourse  to  the  authority  and  sanctions  of
government" ([6],  p.  18).  Instead,  how governance
operates is stimulated through a critical multiplicity of
interactions  with  others,  near  and far,  across  every
imaginable  policy area,  and which perforce requires
viable, but uncommon structures resting on efficient,
but  new (and frequently  untried) processes.  In this
respect, governance forces a very real change in the
conditions  for  ordered  internal  rule  and  external
action. Consequently, the outputs of governance are
intrinsically  different  from  the  traditional  political
arena associated with 'government'. 

Equally however, governance—drawing as it  does
from an  undeniably  resistant  sovereign  wellspring—
produces outcomes that while categorically different,
do still  "parallel those of the traditional institutions of
government" and  in  this  sense,  are  disconcertingly
similar  to the outputs  of  government,  in  which any
apparent  change is,  as argued by  Stoker,  "rather  a
matter of a difference in process" ([6], p. 17).

There are a number of  major variants that have
emerged, and upon which the journal ought to focus:

• Political  Governance:  forensic  analyses  of
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major exemplars of governance, ranging from NATO,
the  UN  and  the  EU,  should  be  considered.  Given
recent  upheavals,  the  EU  for  example,  could  spark
contributions that question why modes of 'Eurogover-
nance' have not yet produced a confederal European
state, but rather "encouraged Europeans to embrace,
or to entangle, the rest of the world in their amor-
phous  constructions" ([7],  p.  130).  However,  other
policy-driven  and  regional  examples  of  governance
should also be explored. Equally,  'in-state' trends of
devolution,  local  government,  the  blurring  of  public
and private sectors, all constitute interesting examples
of the changed conditions of ordered rule. Ultimately,
as examined by James Rosenau, such investigations
force  us  to ask  strikingly  essentialist  questions,  the
most salient of which is whether we can "presume the
presence of governance without government" and still
reasonably explain how new systems can and must
cope with the enduring systemic realities in which any
governing unit "has to cope with external challenges,
to prevent conflicts among its  members…to procure
resources…and to frame goals and politics designed to
achieve them" ([8], p. 3).

• Economic  Governance:  the  post-2008  world
has highlighted a series of do's and don'ts for world
leaders,  suggesting  either  that  markets  should  be
untouched  and  untrammeled,  or  moderately  man-
aged, or heavily regulated. Interestingly, the spectrum
of  economic  government  has  conflated  terms  that
formerly were held in opposition: integration, regula-
tion, globalization. An interesting point of  departure
for future contributions may be examinations of the
erstwhile  oppositions  between  Chicago  School  and
Harvard  School  methodologies  of  global  vs.  semi-
global  outputs,  and  the  political  and  policy-making
implications thereof [9].

• Legal Governance: underwriting some, though
not all, major institutional examples of governance, is
a formidable legal framework that has been steadily
constructed alongside, or frequently, in opposition to
national  law,  and  at  times  in  uneasy  relation  to
international  law  (EU  Law  being  the  strongest
example  here).  In  what  ways  has  international,
regional, and national law making been the recipient
of,  and  vehicle  for,  changed  conditions  of  ordered
rule? Is law a measure of governance, or a mode by
which to keep it at bay? Normative issues that drive
the  modes  of  regime-construction  are  equally
pertinent  here:  the  rules,  regulations,  norms  and
values  that  codify  the  original  vade  mecum  of  an
organization  and  endow  it  with  not  merely  a
recognizable  form,  but  legitimate  content,  and
justifiable outputs.

• Socio-cultural Governance: societal composi-
tions and inter-minglings produce both the strongest
and most surprising areas of trans-national overlap;

and also highlight the immeasurably immovable areas
of national, and local allegiance. If governance repre-
sents less, or at the least, transformed government,
what  impact  if  any,  does  it  have  upon  national
communities,  forms of  cultural  identity,  and societal
vehicles  like  education,  communication,  or  commer-
cialism? Explorations into the socio-cultural dimension
of  governance  suggest  both  pragmatic  practices  in
which culture is afforded merely a new framework by
which to constitute itself, and far more transformative
outcomes in which the discourse of governance itself
(and  its  chosen  modes),  reflects  new  value-based
points of reference.

• Epistemic Governance: this term could in the
first  instance  reflect  the  growth  of  knowledge
communities  that  are  moving  to  outflank  political
structures and transcend traditional modes of policy-
making. Equally however, epistemic governance could
represent  'state  of  the  art  investigation' journal
submissions,  reviewing and clarifying salient aspects
of the conceptually eclectic roots of governance.

7. Comfortable Words

As outlined above,  Politics  and Governance aims to
provide  freely  accessible,  cutting  edge  and  original
research  to  a  wide  variety  of  interested  scholars,
students,  researchers,  policy  makers  and  interested
individuals.  Our  goals  should  therefore  line  up well
with our recommendations to potential  contributors.
In  order  to  facilitate  accessibility,  clear  writing  on
intelligently discerned topics are most welcome.

Originality is the hallmark of every decent piece of
writing, but it can be exemplified in numerous ways.
First,  salience:  demonstrating  why  and  how  key
issues  matter,  and  to  which  audiences,  as  well  as
providing partial  responses to those pesky perennial
totems about the management of power ([10], p. 1).
Second, meta-narratives allowing readers to gain a
clearer  sense  of  the  connectivity  between  a  multi-
plicity  of  governing  factors,  or  indeed  an  emerging
trend in the study of  such factors.  Last,  utility,  in
terms of enhancing the ability of scholars and policy-
makers alike to reach greater clarity in terms of the
processes and consequences of key aspects of politics
and governance.

These  categories  are  indicative,  rather  than  ex-
haustive. However, particular articles are subsequently
placed  into  the  overall  structure  of  Politics  and
Governance, they will all, like the journal itself, provide
an exciting lineup of cutting-edge commentary on an
emerging dualism of  contemporary political  life:  the
enduring forces by which politics are determined and
displayed, and the transforming, even transcending of
these  same  forces  by  structures  and  dynamics  of
governance.
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Abstract: The vast literature on party identification has gradually become bogged down by 
disputes  about  how  to  interpret  observational  data.  This  paper  proposes  the  use  of 
experimental designs to shed light on the responsiveness of party identification to short term 
forces such as retrospective performance evaluations. Examples of recent field experiments are 
used to illustrate two types of experimental designs and the assumptions on which they rest.
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1. Introduction

The vast behavioral  literature on party identification 
has  been  propelled  by  a  series  of  methodological 
innovations.  The  initial  conceptualization  of  party 
identification as an enduring attachment that shapes 
the  way  in  which  voters  view  political  figures  and 
issues [1] was prompted by the growth and develop-
ment  of  survey  research  in  the  early  1950s,  and 
theoretical  refinements  followed as  surveys  became 
more widespread and sophisticated [2–4]. During the 
mid-1970s, nonrecursive statistical models became part 
of the political science toolkit, and a torrent of studies 
called  into  question  the  assumption  that  causation 
flows in one direction from party attachments to issue 
positions  [5,6],  performance  evaluations  [7,8],  and 
candidate evaluations [9]. This line of attack drew on a 
wide  array  of  surveys,  including  several  conducted 
outside  the  United  States  [10]. By  the  mid-1980s, 

political scientists had grown deeply skeptical of the 
view that  party identification is  an unmoved mover, 
developed early in life and unresponsive to short-term 
changes  in  the  political  environment.  The  simulta-
neous  equations  models  of  the  1970s  and  early 
1980s,  however, came under criticism in the wake of 
another methodological development, the analysis of 
covariance structures as a means of addressing biases 
due to measurement error. Response error was said to 
produce  a  variety  of  statistical  artifacts,  leading 
scholars  to  exaggerate  the  rate  of  partisan  change 
[11,12] and  the  responsiveness  of  partisanship  to 
short-term  shifts in  the  way  that  voters  evaluate 
incumbent performance and candidates' issue stances 
[13] in a variety of cross-national settings  ([14], but 
see  [15–17]).  The  most  recent  methodological 
innovation was the analysis of aggregate survey data, 
made possible by the accumulation of several decades 
of  quarterly  polling  data  by  commercial  and  news 
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organizations  [18].  This  evidence was initially  inter-
preted as demonstrating the malleability of partisan-
ship  in  the  wake  of  economic  fluctuations  and 
scandals,  although  subsequent  work  that  took 
sampling  variability  [19,20] and  question  wording 
effects [21] into account tempered this conclusion. 

Each wave of methodological innovation has intro-
duced new evidence into  debates  about  the nature 
and  origins  of  party  attachments,  but  uncertainty 
remains about how to interpret the results given the 
welter of competing methodological claims. The study 
of  partisanship  currently  finds  itself  in  a  state  of 
deadlock  between  theoretical  perspectives  that  em-
phasize the stability of partisan identities (and social 
identities more generally) in polities where the parties 
and  their  social  constituencies  are  stable  [22]  and 
theoretical perspectives that regard partisanship as a 
running tally of past performance evaluations [7,23], a 
summary  of  expectations  about  future  performance 
[24], or a manifestation of voters' ideological proxim-
ity to the parties [6,15].

How might researchers break this deadlock? Many 
of  the  central  debates  ultimately  come  down  to 
questions  of  causal  inference.  The  reason  meth-
odological  debates  about  two-way  causal  flows, 
measurement  error,  and  other  specification  issues 
have played such a prominent role in the literature on 
party identification is that the evidence base is almost 
entirely  drawn  from  nonexperimental  research.
Cross-sectional surveys, panel surveys, and aggregate 
time-series furnish the data analyst with variation in 
partisanship  and variation  in  the  putative  causes  of 
partisanship. What to make of the correlation between 
these two sets of variables hinges on the substantive 
modeling assumptions that researchers bring to bear 
when  analyzing  the  data.  Do  voters' policy  views 
cause  them to  adjust  their  partisan  attachments  in 
light of party platforms, or  do voters instead follow 
party leaders' pronouncements on prominent issues of 
the day [25]? Or do correlations between policy views 
and party attachments reflect  unmeasured variables 
with  which  they  are  both  correlated?  Sorting  out 
cause and effect statistically requires the researcher 
to trace this correlation to some putatively exogenous 
initial  conditions.  For  example,  in  cross-sectional 
analysis (e.g., [5]), the identifying assumption is that 
certain  demographic  variables  predict  issue  stances 
but  are  unrelated  to  omitted  causes  of  party 
identifications. In panel analysis, the core assumption 
is slightly weaker: subjects' background attributes and 
prior attitudes are related to current partisanship only 
insofar as they influence contemporary issue stances 
and performance evaluations (e.g., [8]). In time-series 
analysis,  the  identifying  assumptions  are  somewhat 
more complex because they involve a range of propo-
sitions about how partisanship and short-term forces 
are  measured  over  time  and  how the  dynamics  of 

each  series  are  modeled  [19,23,26].  Each  of  the 
competing  modeling  approaches  involves  strong  and 
untestable  modeling  assumptions.  New  statistical 
techniques (e.g., matching) that introduce untestable 
assumptions of their own are unlikely to advance this 
literature.  Even  if  voters  who  harbor  different  policy 
views  were  precisely  matched  in  terms  of  their 
measured  attributes,  a  researcher  might  still  wonder 
whether  their  different  partisan  attachments  reflect 
unmeasured attributes,  such as  pre-adult  socialization 
experiences, that are correlated with policy stances [27].

During the past decade, largely in response to the 
kinds  of  identification  problems  just  mentioned, 
another methodological innovation has taken root in 
the  social  sciences.  Increasingly,  researchers  in 
political  science  and  economics  have  turned  to 
randomized experiments in  order to facilitate causal 
inference.  Experimental  designs  by  no  means 
eliminate problems of inference, but they nonetheless 
represent an important advance that, at a minimum, 
calls  attention  to  subtle  issues  of  identification  and 
interpretation.  This  essay discusses a pair  of recent 
studies  that  illustrate  two  broad  classes  of 
experimental designs. The first addresses the question 
of what kinds of  stimuli  cause people to alter their 
partisan  attachments;  the  second  addresses  the 
question  of  what  downstream  consequences  follow 
from an exogenously-induced change in partisanship. 
We begin by introducing the logic of  inference that 
underlies  randomized  experiments,  discuss  the 
identification strategies that underlie each study, and 
suggest how an experimental agenda might advance 
the literature on party identification.

2. Inference from Direct and Downstream Experi-
ments

Randomized experiments—and research designs that 
attempt  to  approximate  random  assignment—are 
often  explicated  in  terms  of  a  potential  outcome 
framework [28,29]. The advantages of this framework 
for statistical practice are twofold: it makes clear what 
is  meant  by  causal  influence  and  encourages 
researchers to attempt to estimate causal parameters 
without  invoking the  assumption  that  all  individuals 
are  subject  to  the  same  treatment  effect.  These 
advantages  have  special  value  for  the  literature  on 
party  identification,  which  tends  to  gloss  over 
important  issues of  identification,  especially  as  they 
pertain  to  variation  in  treatment  effects  from  one 
person  to  the  next.  What  follows  is  a  brief  intro-
duction to the potential outcomes framework, drawing 
on the more extensive presentation in [30].

Before  delving  into  the  specifics  of  how  parti-
sanship is influenced by other factors, such as voters' 
economic assessments or policy stances, let's consider 
the problem of causal inference in abstract terms. We 
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begin by supposing that each person  i harbors two 
potential outcomes. Let Y i (0) be i's partisanship if i is 
not  exposed  to  the  treatment,  and Y i (1) be  i's 
partisanship if  i is  exposed  to  the  treatment.  The 
treatment effect is defined as:

τ i≡Y i(1)−Y i (0) (1)

In other words, the treatment effect is defined as 
the  difference  between  two  potential  states  of  the 
world,  one  in  which  the  individual  receives  the 
treatment, and another in which the individual does 
not. Extending this logic from a single individual to a 
set of individuals, we may define the average treat-
ment effect (ATE) as follows:

ATE≡E [τ i ]=E [Y i (1)]−E [Y i(0 )] (2)

where E [∙ ] indicates  an  expectation  over  all  sub-
jects.  Although  empirical  research  may  serve  many 
purposes,  one principal  aim is to estimate the ATE, 
the average effect of introducing some sort of infor-
mation, policy, or incentive.

In an actual experiment or observational study, we 
observe subjects in either their treated or untreated 
states.  Let Di denote  the  treatment  status  of  each 
subject,  where Di = 1 if  treated  and  0  if  not.  The 
difference  in  expected  outcomes  among  those  who 
are treated and those who are not treated may be 
expressed as:

E [Y i(1)│Di=1]−E [Y i(0)│ Di=0] (3)

where the  notation E [Ai│Di=B] means the average 
value  of Ai among  those  subjects  for  which  the 
condition Di=B holds.  For example,  one could  com-
pare  average  outcomes  (party  identification  scores) 
among  those  who  evaluate  the  economy  positively
(Di=1) to  average  outcomes  among  those  who 
evaluate the economy negatively (Di=0) .

In  a  typical  observational  study,  the  observed 
difference in partisanship between those who evaluate 
the economy positively or negatively may not, in expec-
tation, reveal the average causal effect of economic 
perceptions.  We observe  average  outcomes  for  the 
treated  subjects  in  their  treated  state  and  average 
outcomes of the untreated subjects in their untreated 
state. To see how this quantity is different, in expec-
tation, from the ATE, we rewrite Equation (3) as:

 (4)

In  other  words,  the  expected  difference  in 
outcomes  of  the  treated  and  untreated  can  be 
decomposed  into  the  sum  of  two  quantities:  the 
average treatment effect for a subset of the subjects 

(the treated), and a selection bias term. The selection 
bias term (in braces) is the difference between what 
the outcome Y i (0) would have been for those who are 
treated had they not been treated and the value of 
Y i (0) observed among those who were not treated. 
The threat of selection bias arises whenever systematic 
processes determine which people receive treatment. 
In  this  example,  if  people  choose  the  sorts  of 
economic  news  they  read  and  remember,  expected 
Y i (0) potential  outcomes  may  be  quite  different 
among those who evaluate the economy positively or 
negatively.

Random assignment solves the selection problem. 
When  random  assignment  determines  which  treat-
ment  each  subject  receives, Di is  independent  of 
potential outcomes. Those randomly selected into the 
treatment group have the same expected outcomes in 
the  treated  state  as  those  randomly  assigned  to 
remain untreated (control group):

E [Y i(1 )│ Di=1 ]=E [Y i(1)│Di=0 ]=E [Y i(1)]  (5)

By the same token, those randomly assigned to the 
control  group  have  the  same  expected Y i(0) out-
comes as those assigned to the treatment group:

E [Y i(0)│ Di=0]=E [Y i (0)│Di=1]=E [Y i (0)] (6)

Equations (5) and (6) reveal  why, when subjects 
are randomly treated, the selection bias term vanishes 
and  the  difference  between  treatment  and  control 
group averages provides an unbiased estimate of the 
ATE.  This  identification  result  can  be  shown  by 
substituting Equations (5) and (6) into Equation (3):

E [Y i(1)│ Di=1]−E [Y i(0)│ Di=0]=E [Y i (1)]−E [Y i(0)] (7)

This proof demonstrates an attractive property of 
randomized experiments. At the same time, it glosses 
over two implicit assumptions. One assumption, which 
plays a minor role in the analysis that follows, is the 
stable  unit  treatment  value  assumption  [29],  which 
stipulates that potential outcomes do not depend on 
which  subjects  are  assigned  to  treatment.  This 
assumption  is  jeopardized,  for  example,  when  the 
treatment administered to one subject affects the out-
comes  of  other  subjects.  More  pertinent  to  our 
discussion  below  is  the  exclusion  restriction  as-
sumption [31], which requires that outcomes respond 
solely to the treatment itself and not to the assigned 
treatment or other backdoor causal pathways that are 
set  in  motion  by  the  assignment  to  treatment  or 
control. For example, we must assume that when we 
randomly  assign  economic  evaluations,  we  are  not 
inadvertently  deploying  other  treatments,  such  as 
information  about  the  party  platforms  on  environ-
mental issues.
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Readers may be wondering whether an experiment 
could  feasibly  assign  how  people  evaluate  the 
economy. The answer is probably not, and we must 
therefore  introduce  another  layer  of  notation  to 
describe the imperfect translation of  intended treat-
ments into actual treatments. Let Z i=1 if a subject is 
assigned  to  the  treatment  group,  and  Z i=0 if  the 
subject  is  assigned to the control  group.  In experi-
ments with full compliance, all those assigned to the 
treatment  group (Z i=1) also  receive  the  treatment
(Di=1) , and all those assigned to the control group
(Z i=0) are  untreated (Di=0) .  In  experiments  with 
some degree  of  noncompliance,  Di(z )≠Z i .  Encour-
agement designs, for example, attempt to induce some 
subjects  to  take  the  treatment Di but  recognize  that 
there may be some subjects  who will fail to do so or 
who will take the treatment even when not encouraged. 

In  the  context  of  experiments  that  encounter 
noncompliance,  the  exclusion  restriction  holds  that 
Y i(d , z)=Y i(d ) for  all  values  of  d and  z.  In  other 
words,  potential  outcomes  respond  solely  to  actual 
treatment, not assigned treatment. Consider a recent 
survey experiment by Middleton  [32] that randomly 
encourages  some  subjects  to  read  upbeat  news 
stories about the economy (Z i) in an effort to change 
their  assessment  of  national  economic  conditions 
(Di) ,  which  in  turn  may  affect  their  partisanship 
(Y i) . The causal effect of interest is the influence of 
Di on Y i , but Di itself is not randomly assigned. The 

exclusion restriction holds that assignment Z i has no 
influence on Y i except insofar as it affects Di , which 
in turn affects Y i . In other words, the encouragement 
to read a news story is assumed to affect partisanship 
only insofar  as the encouragement changes assess-
ments of national economic conditions.

In order to recover the causal effect of Di on  Y i
using an encouragement design, we need one further 
assumption known as  monotonicity  [31].  Describing 
this  assumption  requires  a  bit  more  terminology. 
Depending  on  the  way  their  received  treatments 
potentially respond to treatment assignment, subjects 
may  be  classified  into  four  types,  Compliers,  Never-
takers,  Always-takers,  and  Defiers.  Compliers  are 
subjects who take the treatment if and only if assigned 
to  the  treatment.  For  this  group  Di(1)−Di(0 )=1 . 
Never-takers are those who are always untreated no 
matter their assignment: Di(1)=Di(0)=0 . Conversely, 
Always-takers  are those who are always treated no 
matter their assignment: Di(1)=Di(0)=1 . Defiers are 
those who take the treatment if and only if they are 
assigned to the control group: Di(1)−Di(0)=−1 . The 
monotonicity assumption stipulates that there are no 
Defiers.  In  context  of  our  running  example,  when 
assigned  to  receive  upbeat  economic  news,  every-
one's economic assessments either remain unchanged 
or  become  more  buoyant.  Notice  that  the  mono-
tonicity assumption has nothing to do with potential 

outcomes  concerning  partisanship, Y i .  Monotonicity 
refers  only  to  the  relationship  between  assigned 
treatment and actual treatment.

Under  the  stable  unit  treatment  value,  exclusion 
restriction,  and  monotonicity  assumptions,  one  can 
identify the ATE among Compliers [31]. This quantity, 
the Complier  Average Causal  Effect  (CACE),  is  esti-
mated by dividing two quantities. The numerator in 
Equation (8) is the average outcome in the assigned 
treatment group minus the average outcome in the as-
signed control group; the denominator is the observed 
rate of treatment in the assigned treatment minus the 
observed rate of treatment in the control group:

(8)

This ratio is equivalent to the estimate generated 
by  an instrumental  variables regression of Y i on Di
using Z i as  an  instrumental  variable.  Because  the 
denominator  is  a  difference between two quantities 
that  are subject  to  sampling variability,  this  ratio  is 
consistent but not unbiased and becomes undefined 
when  the  treatment  rate  in  the  two  experimental 
groups  is  the  same.  Precise  estimation  requires  a 
substantial difference in treatment rates, a point that 
has special importance for the analysis of what Green 
and Gerber [33] refer to as downstream experiments. 

A downstream experiment is one in which an initial 
randomization causes a change in an outcome, and 
this outcome is then considered a treatment affecting 
a subsequent  outcome.  For example,  in  Middleton's 
study  of  news  coverage  on  economic  assessments 
[32], subjects in an internet survey were assigned to 
read newspaper coverage of the 2008 economic crisis. 
Random assignment produced a change in economic 
evaluations.  A  downstream  analysis  might  examine 
the consequences of changing economic evaluations 
on  party  identification.  This  analysis  parallels  an 
encouragement  design  in  terms  of  its  underlying 
assumptions  (stable  unit  treatment  value,  exclusion 
restriction,  monotonicity),  mode  of  analysis  (instru-
mental  variables  regression),  and  causal  estimand 
(the  CACE).  Of  special  importance  is  the  exclusion 
restriction, which holds that exposure to news stories 
had  no  effect  on  party  identification  through  paths 
other  than  economic  evaluations.  When  these 
assumptions  are  met,  the  experimenter  obtains 
consistent estimates of the ATE among Compliers, who 
are in this case those whose economic evaluations are 
favorable if and only if they are exposed to the news 
stories. In order to estimate the CACE with reasonable 
power, there must be ample numbers of Compliers, 
which is  to say that the news stories  must  have a 
sizable  impact  on  economic  evaluations.  Small 
numbers of Compliers also mean that a slight violation 
of the exclusion restriction may lead to severe bias. 
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Thus,  the  most  informative  experiments  are  those 
that  set  in  motion  substantial  changes  in  causal 
variables, such as economic assessments.

In sum, random assignment allows researchers to 
sidestep  the  selection  problem,  but  important 
assumptions remain. Both full-compliance and encour-
agement  designs  force  the  researcher  to  impose 
exclusion restrictions. Encouragement designs require 
the additional assumption of monotonicity and confine 
the causal estimand to the average treatment effect 
among Compliers. Whether one can safely generalize 
from the ATE among Compliers to the ATE for other 
subgroups is an open question that may be addressed 
empirically through replication using different sorts of 
encouragements ([30], chapter 6). 

From the standpoint of estimation, this framework 
departs markedly from the way in which researchers 
typically  analyze  observational  data.  Using  the 
estimator  described  in  Equation  (8),  a  researcher 
compares  subjects  according  to  their  experimental 
assignments,  not  according  to  the  treatments  they 
actually  receive.  Precise estimation requires that the 
assigned treatments bear a reasonably strong relation-
ship to the treatments that subjects actually receive. In 
other words, the use of instrumental variables regres-
sion  to  estimate  the  CACE requires  an experimental 
design that generates ample numbers of Compliers.

In  order  to  see  these  assumptions  and  design 
considerations in action,  we next consider a pair of 
recent experiments. The first assesses the influence of 
information  about  incumbent  performance  on  party 
identification. The second considers the downstream 
effects  of  randomly-induced  party  registration  on 
party  identification.  Because  the  technical  issues 
surrounding the downstream study are more complex, 
we discuss the experiment in more detail.

3. Chong et al. (2011) [34]

Chong, De La O, Karlan, and Wantchekon [34] report 
the results of a field experiment conducted in Mexico 
shortly  before  its  2009  municipal  elections.  Their 
intervention followed in the wake of a federal audit of 
municipal governments. These audits graded munici-
pal  governments  according  to  whether  they  had 
accounting irregularities indicative of corruption; the 
auditors also noted whether local administrators had 
failed to spend federal grant money, suggesting a low 
level  of  administrative  competence.  The researchers 
conducted  a  precinct-level  leafleting  campaign  de-
signed  to  publicize  some  aspect  of  the  auditors' 
reports. Some 1,910 precincts were randomly selected 
to  a  control  group  that  received  no  leaflets.  Three 
random subsets of 150 precincts apiece each received 
one  type  of  treatment  flyer.  The  first  treatment 
publicized the degree to which the municipality failed 
to spend federal  grant funds. The second publicized 

the failure to spend grant funds that were supposed 
to  aid  the  poor.  A  third  graded  the  municipality 
according to the amount of evidence of corruption.

Much  of  the  authors' report  focuses  on  how 
precinct-level vote outcomes changed in the wake of 
the leafleting campaign; for  our purposes,  the rele-
vant  part  of  the  study examines  the  effects  of  the 
intervention  on  individual-level  attitudes  of  750 
respondents  who  were  sampled  from  75  of  the 
precincts and surveyed two weeks after the election. 
Since Mexican elected officials are forbidden to seek 
reelection,  voter  displeasure  cannot  be  directed  at 
incumbent  candidates;  the  relevant  target  is  the 
incumbent  party.  Chong  et  al.  find  that  negative 
report cards addressing corruption (but not failure to 
spend  grant  money)  significantly  diminish  respon-
dents' approval  of  the  incumbent  mayor  and 
identification  with  the  incumbent's  political  party. 
Unfortunately,  no follow-up surveys were conducted 
to  assess  the  extent  to  which  the  effects  persisted 
beyond two weeks. Nevertheless, the study remains 
one  of  the  first  experiments  to  show  that  party 
attachments  change  when  performance  evaluations 
are altered exogenously. 

Given the sheer number of studies on the topic of 
party identification, readers may be surprised to learn 
that the Chong et al. study is among the very few that 
have attempted to influence party identification via an 
experimental manipulation. One exception is Cowden 
and McDermott  [35],  which reports  the results of a 
series of laboratory studies that sought to influence 
party attachments though, among other things, role-
playing  exercises  in  which  undergraduate  subjects 
were  asked  to  take  a  pro-  or  ant-Clinton  position. 
None  of  their  interventions  succeeded  in  changing 
party  attachments.  Similarly,  although  split  ballot 
designs have often been used to assess the effects of 
question wording on responses to party identification 
measures  (e.g.,  [36]),  survey  experiments  have 
seldom assessed whether party identification moves in 
the  wake  of  information  about  party  platforms  or 
performance. A notable recent exception is Lupu [37], 
which uses a split ballot design to assess the effects 
of  information  on  party  identification  in  Argentina. 
Lupu's work builds on Russian, Polish, and Hungarian 
experiments  reported  by  Brader  and  Tucker  [38]. 
Unfortunately,  these  experiments  do  not  measure 
whether  information  effects  persist  over  time,  a 
limitation that makes it difficult to interpret the small 
and contingent treatment effects that these authors 
report. One of the attractive features of the Chong et 
al.  study  is  that  its  intervention  and  outcome 
assessment occur at different points in time.

Let's now consider the Chong et al. study from the 
standpoint of the core assumptions discussed in the 
previous  section.  The  exclusion  restriction  in  this 
instance  stipulates  that  random  distribution  of 
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corruption-related  leaflets  influences  outcomes  be-
cause  it  provides  evaluative  information  about 
incumbent performance. The authors present convinc-
ing evidence that the leaflets did tarnish the image of 
incumbents who were accused of corruption and that 
precinct-level  votes  for  incumbents  accused  of 
corruption  were  lowered  significantly.  As  for  the 
assumption of excludability, which holds that random 
assignment does not affect outcomes, it seems there 
are few backdoor paths that could explain the effect 
on partisanship: the leaflets were distributed toward 
the end of  the campaign period,  preventing incum-
bents from responding to the messages; the leaflets 
themselves did not mention political parties; and the 
post-election surveys did not prime the respondents 
to think about the leaflets they might have received. 
The lack of immediate connection between the inter-
vention and the survey represents an advantage of the 
Chong et al. design in comparison to the split ballot 
experiments of Lupu [37] and Brader and Tucker [38].

In  sum,  the  Chong  et  al.  design  represents  an 
instructive  example  of  an  experimental  study  that 
measures  the  extent  to  which  party  identification 
responds  to  a  theoretically  informative,  real-world 
intervention.  Although  more  research  of  this  kind 
needs  to  be  done  before  one  can  draw  robust 
conclusions  about  party  attachments  in  Mexico  or 
elsewhere,  this  study  seems  to  suggest  that 
performance-related information regarding corruption 
has  a  short-term  effect  on  partisanship,  while 
somewhat more issue-related information concerning 
spending had negligible effects.

4. Gerber, Huber, and Washington (2010) [39]

In  the  context  of  the  hotly  contested  presidential 
primaries  of  2008,  Gerber,  Huber,  and  Washington 
[39] conducted an experiment in which they sought 
to create partisan attachments among self-identified 
independents. In January of 2008, as the presidential 
primaries  of  both  parties  were  intensifying,  the 
authors conducted a survey of  registered voters in 
Connecticut who, when registering,  declared them-
selves  unaffiliated  with  any  political  party.  This 
declaration  rendered them ineligible  to  vote  in  the 
upcoming presidential  primaries.  Among those who 
declared themselves in the survey to be independents 
(including those who "lean" toward the Democrats or 
Republi-cans  when  asked  a  standard  follow-up 
question about which party they feel closer to), half 
were randomly selected to receive a letter a week or 
two later informing them that they must register with 
a party in order to vote in that party's presidential 
primary  election  on  5  February.  The  letter  also 
included a registration form enabling them to register 
with a party. In June, respondents were reinterviewed 
and asked about their party identification, as well as 

their issue stances and other evaluations. 
This  experiment  parallels  the  encouragement 

design  described  earlier.  The  pool  of  experimental 
subjects comprised self-described independents who 
were  interviewed  in  January.  Random  assignment 
(Z i) determined which  of  the  subjects  was sent  a 
letter. The letter was literally an encouragement to 
register  with  a  political  party.  Although  the  letter 
might  ordinarily  be  considered  the  treatment  in  a 
standard design,  the treatment  in  the downstream 
experiment  (Di)  was whether the subject actually 
registers as a Democrat or Republican. (The authors 
discuss other potential outcomes variables, such as 
whether subjects vote in the presidential primaries; 
what follows is a simplified version of their analysis 
that  conveys  the  basic  logic  of  the  design.)  Some 
members  of  the  control  group  registered  without 
encouragement;  some  members  of  the  treatment 
group failed to register despite encouragement.

The  mismatch  between  assigned  and  actual 
treatment prevents us from estimating the ATE for 
the  sample  as  a  whole;  instead,  we must  set  our 
sights  on  estimating  the  ATE  for  Compliers,  those 
who  register  with  a  major  party  if  and  only  if 
encouraged. In order to identify the CACE, we must 
assume monotonicity, or the absence of Defiers. In 
this case, Defiers are those who would register with 
one of the two major parties if and only if they are 
assigned to the control group. Intuition suggests that 
few voters are so hostile to form letters from public 
officials that they would cancel their plans to register 
with a major party if (and only if) encouraged to do 
so. Monotonicity appears to be a plausible assump-
tion here.

Under  monotonicity,  those  who  register  with  a 
major party in the control group are Always-Takers, 
and those who register in the treatment group are a 
combination of  Always-Takers and Compliers.  Since 
the  treatment  and  control  groups  were  selected 
randomly, in expectation they should have the same 
shares  of  Always-Takers  and  Compliers.  Thus,  the 
share of Compliers can be estimated by subtracting 
the  party  registration  rate  (7.23%)  in  the  control 
group  (N  =  346)  from  the  party  registration  rate 
(13.61%) in  the  treatment  group (N = 360). This 
estimate  (0.1361  – 0.0723  =  0.0639)  forms  the 
denominator  of  the  estimator  in  Equation  (8).  The
t-ratio for this estimated effect is 2.78. Using the full 
sample  of  subjects  (rather  than  just  those  reinter-
viewed in June) leaves no doubt about the robustness 
of the relationship.  For these 2,348 subjects,  the t-
ratio  is  5.48.  The  experiment  did  not  generate  an 
enormous share of  Compliers,  but clearly  there  are 
enough to support a downstream analysis.

The  numerator  of  Equation  (8)  is  the  observed 
difference  in  outcomes,  in  this  case,  identification 
with  a  major  party  when  re-interviewed  several 
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months  later.  Identification  could  be  measured  in 
various ways; for purposes of illustration, we will use 
the  convention  of  measuring  partisan  strength  by 
folding the  7-point  party  identification scale  at  the 
center (pure independent) and counting independent 
leaners as 1, weak partisans as 2, and strong parti-
sans  as  3.  Using  this  scoring  method,  partisan 
strength averaged 1.0361 in the treatment group, as 
compared to  0.9624 in  the  control  group.  In  other 
words,  assignment  to  receive  a  letter  boosted  the 
apparent  probability  of  identifying  with  a  party  by 
1.0361  – 0.9624 = 0.0737 scale points. Putting the 
numerator and denominator together gives us the in-
strumental variables regression estimate of the CACE:

(9)

This  estimate  suggests  that  among  Compliers, 
those  who  register  with  a  party  if  and  only  if 
encouraged to  do so,  the  act  of  registering  with  a 
party  increases  partisan  strength  by  1.153  scale 
points. The magnitude of this effect is not trivial: in 
their pre-election round of interviews with registered 
voters who were not registered with a party (including 
respondents  who  were  not  part  of  the  letter 
experiment  because  they  were  weak  or  strong 
partisans), the average level of partisan strength was 
1.01 with a standard deviation of 0.85. 

Before  drawing  substantive  inferences  based  on 
this estimate, let's first evaluate the plausibility of the 
exclusion restriction in this application, an issue that 
Gerber, Huber, and Washington discuss in detail ([39], 
pp.  737–741).  Clearly,  the  encouragement  letters 
(Z i) influenced  party  registration (Di) and  partisan 
strength (Y i) . The question is whether the exclusion 
restriction Y i (d )=Y i(d , z) is plausible; could it be that 
potential outcomes for partisan strength respond not 
only to whether people register with a party but also 
to whether they receive a letter? The letters  them-
selves were designed to be empty of partisan content; 
they simply remind voters of the administrative fact 
that a change of registration will be necessary if they 
want to participate in an upcoming election. In terms 
of measurement procedures, the authors took care to 
assess  outcomes  in  the  June  survey  in  ways  that 
preserved  the  symmetry  between  treatment  and 
control  groups,  avoiding  any  questions  that  would 
prompt members of the treatment group to recall the 
letter or the circumstances surrounding their change 
in registration. In terms of substantive confounders, it 
is possible that the letters piqued voters' interest in 
the campaign,  so that  even if  they  did not  change 
their  registration,  their  partisan  attachments  were 
altered. This backdoor pathway from Z i  to Y i  seems 

unlikely,  and  the  authors  found  no  evidence  that 
subjects  in  the  treatment  group  were  any  more 
interested  or  hungry  for  political  information  when 
interviewed in June (p. 739). 

If we accept the exclusion restriction, two issues of 
interpretation  remain.  The first  is  whether  one  can 
generalize from the estimated ATE for  Compliers  to 
causal  effects  for  other  subjects,  contexts,  and 
interventions. Would the results be the same if one's 
treatment  caused  every person who was  registered 
but  unaffiliated  with  a  party  to  change  party 
registration? This question is best settled by follow-up 
experiments that assess whether the results depend 
on number and frequency of encouragements (which 
will  affect  the  proportion  of  Compliers)  or  the 
particular arguments that are used in the encourage-
ment. The same goes for experimenting with different 
contexts: instead of offering voters a chance to vote 
in  both  parties' contested  primaries,  what  about 
circumstances  in  which  only  Republican  candidates 
are vying for the nomination?

Another question of interpretation is what to make 
of  the  effect  of  changing  registration.  A  variety  of 
hypotheses could be adduced: a public declaration of 
a  partisan  identity  changes  the  way  one  regards 
oneself,  sets  in  motion  a  search  for  information  to 
justify  one's  partisan  choice,  or  causes  political 
campaigns to make increased efforts to mobilize and 
persuade (p. 737). Each of these subsidiary hypoth-
eses  has  testable  implications,  and  the  authors 
investigate  whether  subjects  in  the  treatment  and 
control group evaluate partisan figures differently or 
have  different  types  of  interactions  with  political 
campaigns.  They  find  that  partisan  evaluations  do 
change concomitantly with changes in party identifi-
cation (p. 735), but there is no apparent relationship 
between the treatment and contact with campaigns or 
other manifestations of greater interest in  issues or 
information. Over the course of a few months, change 
in partisanship seems to have coincided with changes 
in  partisan  attitudes  but  not  changes  in  behaviors 
such as searching for information or discussing politics 
with others.

We say "coincided" because one cannot distinguish 
the causative effects of each of the changes that were 
set  in  motion  by  the  letter.  The  authors  note  that 
"receipt  of  the letter  informing the  recipients  about 
the need to be affiliated with a party in order to vote 
in  that  party's  primary  increased  partisan  identity, 
partisan  registration,  voter  turnout,  and  partisan 
evaluations of political figures" (p. 737). With just a 
single randomly assigned treatment (the letter), one 
cannot  separately  identify  the  effects  of  each 
intervening variable. For example, one cannot sepa-
rately  identify  the  effects  of  registration  and  the 
effects  of  actually  voting;  voting is  just  one of  the 
many  possible  by-products  of  registration.  If  one 
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wanted to isolate the effect of registration per se, a 
different design would be needed—perhaps encourage 
unaffiliated voters to re-register with a party shortly 
after the primary has passed in order to estimate the 
effect of (solely) registering with a party? Conversely, 
one could determine whether voting per se increases 
partisanship  by  urging  people  to  vote  using  non-
partisan  messages  (see  [40]).  The  single-factor 
encouragement used in this study paves the way for 
more  elaborate  encouragement designs  that  aim to 
identify distinct sources of partisan change.

5. Discussion

The two studies  summarized  above provide  a  tem-
plate for future research. The Chong et al. [34] study 
offers an example of how one might fruitfully study 
causes of partisan change by deploying an array of 
different  kinds  of  interventions.  In  that  study, 
information about corruption in municipal government 
led  voters  to  change  their  party  attachments.  The 
Gerber et al.  [39] study deploys a treatment that in 
itself had no partisan content and functioned solely to 
facilitate  behaviors  that  are  believed  to  reinforce 
partisanship. By setting in motion randomly generated 
direct  and  downstream  effects,  these  experiments 
provide  a  method  for  studying  partisanship  that  is 
both informative and methodologically defensible.

This  style  of  intervention-oriented  research  could 
be expanded to include information about the parties' 
policy  stances,  their  financial  backers,  their  level  of 
support among different segments of the electorate, 
and so forth. A combination of treatments could be 
designed to test competing theories about how party 
identities are formed. One kind of treatment might be 
designed  to  affect  retrospective  performance  evalu-
ations,  while  another  might  be  crafted  to  alter 
perceptions  of  the  parties' platforms  or  support 
among  voters  with  different  social  identities.  What 
makes  this  approach  distinctive  is  that  scholars 
intervene  to  mint  partisans  through  randomly 
assigned treatments rather than to observe passively 
the partisan changes that occur on their own.

Both  experiments  illustrate  how  this  approach 
might be deployed in a field setting (perhaps as a by-
product of a broader field experiment), but the basic 
design applies  also  to  laboratory  research  [35] and 
survey research  [32,37,38].  One could imagine a lab 

or on-line study in which subjects  are pre-screened 
for weak partisan attachments, randomly exposed to 
theoretically-inspired  appeals  that  are  designed  to 
move them closer to a political  party.  For example, 
one  could  imagine  a  "social  identity" video  that 
explains  what  sorts  of  people  favor  the  Democratic 
and  Republican  parties  and  a  competing  "spatial 
proximity" video that explains the ideological stances 
of  the party  with  respect  to  several  leading issues. 
Indeed, one can even imagine a vacuous "feel-good" 
video  that  deploys  slogans  and  attractive  imagery 
while endorsing one of the parties—in this case, the 
same video could be adapted to support each party. 
The main practical constraints are the need to expose 
the control group to something that is vaguely similar 
(but  not  party-focused)  so  that  subjects  in  both 
groups have similar suspicions about what the study is 
about when reinterviewed at some later point in time.

More challenging is  the task of designing experi-
ments to test the effects of partisan attachments on 
other  attitudes  and  behavior.  For  example,  parti-
sanship  is  said  to  alter  issue  stances,  economic 
evaluations, and interest in political news. In an ideal 
design, a randomly assigned intervention would affect 
party  attachments  without  directly  affecting  these 
outcomes. This exclusion restriction obviously rules out 
the use of economic news as an inducement to identify 
with the allegedly more competent party. It may also 
rule out naturally occurring random assignments, such 
as the  Vietnam draft  lottery  [41],  which  may  affect 
both  partisanship  and  issue  stances  directly. 
Developing effective interventions that seem to satisfy 
the exclusion restriction may require a fair amount of 
trial-and-error. Social scientists are relatively unaccus-
tomed  to  developing  interventions  that  successfully 
change partisanship; the experiments discussed above 
are important first steps in that direction.
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1. Introduction

Bilateral  and  international  investment  agreements
(BITs/IIAs)  are  foundational  instruments  in  an
increasingly  privatized  transnational  investment
regime  that  governs  how  states  can  regulate  the
foreign-owned  assets  and  the  foreign  investment
activities  of  private  actors.  There  are  over  3,000
agreements that regulate investor–state relations and
that  govern  key  governmental  powers  ([1],  p.  81).
These agreements form the backbone of an emerging
transnational  investment  regime  that  significantly
privatizes, denationalizes, and decentralizes investment
decision-making [2]. In addition, investment protection
is  increasingly  included  in  bilateral  and  multilateral
economic agreements containing investment chapters
and  in  free  trade  agreements,  such  as  the  North
American  Free  Trade  Agreement  (NAFTA).  This
growing maze of agreements is often described as a
network, although there are no explicit links between
and amongst these arrangements. Rather, it  is  their
shared language, principles, and decision-making and
interpretive  structures  that  underlie  the  network
metaphor and lead to the conclusion that there has
been  a  significant  "treatification  of  international
investment law" ([3], p. 151). 

Investment  agreements  are typically  entered into
between  developed  capital-exporting  states  and
developing  capital-importing  states,  but  increasingly
they are being negotiated between developing states.
They set limits to state action in a number of areas of
vital public concern, including the protection of human
and labour rights, the environment, and sustainable
development.  They  determine  the  distribution  of
power between foreign investors and host states and
their  societies.  However, the societies in which they
operate  seldom  have  any  input  into  the  terms  or
operation of these agreements,  raising crucial ques-
tions of their democratic legitimacy as mechanisms of
governance.  This  paper  draws  upon  insights  from
political  science  and  law  to  develop  a  political
economy  analysis  of  the  investment  regime  and
examines  whether  investment  agreements  are
potential  vehicles for promoting international  human
rights and advancing the democratic legitimacy of the
investor–state  regime.  The  advancement  of  human
rights  through  investment  agreements  faces  major
obstacles  stemming  from  the  nature  of  state
responsibility under international law and the difficulty
of  attaching  legal  duties  to  private  corporations.
However,  this  analysis  suggests  that  there  is  a
growing recognition of  international  corporate social
responsibilities  that  may well  give  rise  to increased
corporate human rights accountability.

The analysis opens with an account of the empirical
incidence  of  international  investment  agreements,
briefly traces their  history in the Post World War II
period, and reviews their politico-legal and economic

functions.  A  review  of  the  political  economy  of
investment agreements identifies what appears to be
a  paradox  at  the  core  of  their  operation.  It  then
examines contract theory for insight into this apparent
paradox.  In  a  review  of  a  few  high-profile  cases
involving  contestation  over  the  right  to  water  and
other  human  rights  the  analysis  considers  whether
investment agreements are analytically and theoretic-
ally  suitable  governance  mechanisms  for  advancing
international human rights. The paper concludes with
discussion of the prospects and challenges of private
transnational  governance through the  investor–state
regime.

2. Investment Arbitration as a Foundation for
International Contracting

International  commercial  arbitration  is  one  of  the
oldest instances of private transnational governance,
dating in historic forms from the medieval ages, and
even earlier [4-7]. Today its roots are associated with
the  medieval  law  merchant  or  lex  mercatoria,  the
private settlement of disputes amongst merchants in
merchant courts and under merchant laws that were
not  enforced  in  local  courts  of  law.  However,  this
association  belies  a  major  distinction  between  the
medieval and modern systems of dispute resolution.
The  medieval  system  of  commercial  arbitration
operated  between  and  amongst  private  actors  and
through private institutions and private law, while the
contemporary  system  of  international  commercial
arbitration involves a mix of public and private actors,
institutions, and processes [8]. The modern regime is
comprised by a system of private commercial arbitral
institutions based upon the  lex mercatoria and by a
public international investor–state system of investor
protection that regulates the way states treat foreign
investment assets and activities. But, importantly, the
latter  investor–state  regime is  modelled  on  the  lex
mercatoria and thus imports many private laws and
standards into inter-state dispute settlement:

Thus,  unlike  international  commercial  arbitration
based  on  rules  of  lex  mercatoria,  the  system of
investor  protection  does  not  resolve  private
disputes or regulate the conduct of private parties.
Rather, the purpose of the system is to limit how
governments  regulate  multinational  enterprises.
For this reason, an investor–state dispute pursuant
to a treaty is an inherently public dispute; one that
involves  the  exercise  of  the  sovereign  power  to
regulate individuals within a state's territory. Even
though the system relies on the model of interna-
tional commercial arbitration and expands private
authority as a method of governance, the system
exists within the realm of public international law—
not international commerce—and it remains tied to
the authority of states. It is states that established
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the system through a series of  treaties that  first
recognized  commercial  arbitration  as  an  interna-
tional institution and then extended the jurisdiction
of  private  arbitration  to  encompass  investment
disputes within the private realm ([9], pp. 604–605).

The importation of private law norms into investor–
state arbitrations brings some symmetry to the two
systems and thus there is a tendency to conflate them
[10].  Further  symmetry  derives  from  the  common
rooting  of  both  systems in  bilateral  or  international
investment treaties (BITs/IIAs). BITs form the core or
central mechanism for the enforcement of contracts in
the global political economy, without which individuals
and corporations would be powerless against states.
They  provide  credible  enforcement  mechanisms,
which were unavailable under international law prior
to  their  adoption.  Moreover,  BITs  and  IIAs  have
significant capacity to oust the jurisdiction of national
courts  of  law  and  to  internationalize  contractual
disputes.  In  many  ways,  BITs  may  be  said  to
constitutionalize  investment  protection  by  providing
for  the  rule  of  law  and  the  normative  core  and
foundation  for  international  contracting  and  the
transnational investment regime [11-13]. It is useful
to  consider  the  distinction  between  governance
through contract  and  governance  by  means  of
contract in order to clarify the various roles played by
investment  agreements.  The former  focuses  on the
regulatory role of the contract in ordering the rights
and  relationships  of  the  parties,  while  the  latter
focuses  on  the  use  of  contract  to  achieve  extra-
contractual  regulatory  or  governance  goals.  An
investment agreement may be analyzed as a form of
governance  through  contract  as  "an  institutional
framework  and  mechanism  of  'self-guidance'  for
private and public parties" ([14], p. 260). As such the
agreement  functions  like  a contract  to  regulate  the
terms of the investment arrangement. In this respect
a  BIT  creates  a  framework  for  the  investor–state
relationship and, as we shall discuss later, provides for
a number of investment protections that structure the
relationship, allocate power and interests between the
state and the investor in particular ways, and provide
for  means  of  dispute  resolution.  In  contrast,  gov-
ernance  by  means  of  a  BIT  directs  attention to its
extra-contractual  function  "as  an  instrument  for
steering behavior and for achieving regulatory goals"
([14],  p.  260).  In  this  way,  investment  agreements
may  be  conceptualized  as  performing  extra-
contractual  roles  in  achieving  public  goals  that  are
extraneous to the parties and international investment
laws. They "fulfil[s] an ordering function for the inter-
national investment relationship and the implementa-
tion of this law may be described as a global public
good" ([15], p. 2). Thus, in theory, investment agree-
ments may be utilized to advance broader social and
political goals, such as liberalization and privatization.
Indeed,  Stephan  Shill  observes  that  investment

treaties "have a constitutional function in providing a
legal framework within which international investment
activities  can  take  shape  and  expand.  As  such,
investment  treaties  are  embedded  in  a  larger
framework  of  international  law  that  overarches  the
individual  bilateral  treaty  relations  and  establishes
uniform  rules  for  the  conduct  of  host  States  that
consist in adopting a liberal attitude vis-à-vis market
mechanisms and that accept the limited role of the
State vis-à-vis the economy" ([16], p. 17).

Others also emphasize that investor–state arbitra-
tion, while modelled on the private law of commercial
transactions, is  "not  merely another form of private
law commercial arbitration, with one party now being
a state, but…is more fittingly understood as a form of
dispute settlement that…also operates in a public law
context" ([17], p. 285). 

However, the tendency to conflate the private and
public  dimensions  of  dispute  resolution raises  some
very  interesting  questions.  Are  international  invest-
ment agreements to be regarded as treaties governed
by  principles  of  international  law  or  as  contracts
governed by contract law? Noemi Gal-Or explores this
ambiguity in the context of international agreements
that  provide  for  investor–state  arbitration,  arguing
that on one hand they are treaties, but on the other
hand they contain "elements of a state-private party
contract"  ([18],  p.  215).  If  considered  a  contract,
whose contract law applies—that of the investor, the
host,  or  delocalized,  transnational  contract  law?  To
what extent are BITs subject to the same third party
limitations imposed by theories of privity of contract?
What  are  the  appropriate  interpretive  techniques?
What mechanisms govern intervention by non-parties
in arbitration proceedings or access to documents, the
publication of arbitral awards, or appeal proceedings?
The importation of private law norms into a public law
arena  thus  poses  serious  governance  challenges.
However,  before  considering  these  more  fully,  it  is
necessary to consider how and why investment arbit-
ration forms a fundamental constitutional foundation
for the transnational investment regime. This involves
an  examination of  the  history  of  the  investor–state
regime and the nature and operation of international
investment agreements as essential mechanisms of a
private transnational regulatory regime.

3. History and Function of the Investor Protec-
tion Regime

Historically,  disputes  over  foreign  investment  were
settled  by  force  and "gunboat  diplomacy"  ([19],  p.
780).  However,  by  the  nineteenth  century  colonial
powers entered into treaties of Friendship, Commerce,
and  Navigation  (FCN  treaties).  While  FCN  treaties
were not  directed specifically  at  foreign investment,
but  were  drafted  to  encourage  international  trade,
they  did  offer  some  protection  for  the  assets  of
foreigners  [20].  Over-time  greater  protections  were
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included  in  these  treaties,  although  they  did  not
provide  for  direct  dispute  resolution  by  investors
against host states. Foreign investors essentially had
two  options  if  their  investment  was  somehow
impaired by  the host  state.  The doctrine  governing
international legal personality identifies states as the
primary  subjects  of  international  law  and  generally
does not allow an individual or corporation to take a
legal action against a state [21]. As a consequence,
foreign  investors  had  to  rely  on  diplomacy  and
political  influence  in  order  to  persuade  their  home
state to  advance a legal  claim on their  behalf.  The
alternative was to initiate a claim in the national court
of the host state under national law. Neither option
proved to be satisfactory for the foreign investors; the
first  did  not  guarantee  compensation,  while  the
second rarely resulted in their success ([19], p. 781).
Nor did the rules of customary international law provide
for the right of a foreign investor to make  monetary
transfers from the host state or to bring in personnel to
operate  their  investments,  while  the  standards
governing compensation were ill-defined [22].

After  World  War  II  the  United  States  began
incorporating  investment  protections  into  its  FCN
treaties.  The  United  States  supported  what  was
known  as  the  "Hull  Rule",  articulated  by  American
Secretary  of  State,  Cordell  Hull,  in  a  note  to  the
Mexican  Minister  of  Foreign  Affairs,  concerning
compensation due upon the Mexican expropriation of
foreign-owned  agrarian  and oil  properties.  The Hull
Rule  describes  the  standard  of  compensation  due
under  customary  international  law  as  "prompt,  ad-
equate, and effective" compensation. However, while
supported  by  the  developed  world,  this  rule  was
challenged in the post World War II period by devel-
oping countries who were emerging as independent
states during decolonization. The wave of nationaliza-
tions  and  expropriations  (direct  takings)  without
compensation that took place during this time led to
the erosion of  the rule  as a  principle  of  customary
international law. Mexico rejected the rule, as too did
the Soviet Union and other Latin American countries.
These  states  engaged  in  massive  expropriations
without  compensation.  Jeswald  Salacuse  observes
that the average number of nationalizations of foreign
investor property rose steadily from about fifteen per
year in 1960 to over fifty a year in 1975 ([2], p. 435,
note 42).

During  this  time  the  United  Nations  General
Assembly  (UNGA)  was  the  focus  of  developing
countries  claims  for  a  New  International  Economic
Order.  The  1962  UNGA  Resolution  on  Permanent
Sovereignty  Over  Natural  Resources  articulated  the
standard of compensation as appropriate compensa-
tion in accord with the laws of the host state and by
the mid 1970s the rule had ceased to have the status
of customary international law ([23], p. 641). This left
the law governing foreign investment uncertain, with
capital exporting states advancing the Hull Rule, and

capital importing states rejecting it in a standoff.
International  investment  agreements  emerged  as

the  solution  to  this  uncertainty  in  the  late  1960s,
although the first BIT was entered into before this in
1959 between West Germany and Pakistan  and later
Japan in 1977, and the United States in 1982 ([23], p.
653). They are "based on the presumption that the
guarantees  provided  to  foreign  investors  by  the
domestic legal system of the host country may be—or
may  turn  out  to  be—insufficient  for  the  special
purpose intended by those treaties, which is primarily
the  creation  of  an  investment  climate  designed  to
attract  the  foreign  investment  desired  by  the  host
state" ([24], p. 954).

The  International  Centre  for  the  Settlement  of
Investment  Disputes  (ICSID)  was  created  in  1966
under  the  auspices  of  the  World  Bank  to  provide
investors with the institutional  framework for taking
direct legal action under a BIT against host states. At
first the developing countries were unwilling to use it
and ICSID only heard its first case in 1972 ([2],  p.
439). However, the pace of BIT signing picked up and
saw vast expansion by the 1990s, leading to today's
situation  where  investor–state  arbitrations  occur
regularly  under  the  auspices  of  ICSID  and  NAFTA
Chapter 11.

The development of this investor–state regime and
the  steady  global  expansion  of  international  invest-
ment  agreements  are  thus  due  to  a  number  of
geopolitical,  economic,  institutional,  and  ideological
developments  [25].  But  how  do  these  agreements
function and why do they form an essential part of
the emerging private transnational regulatory order?

As noted earlier, BITs provide direct legal access for
foreign investors against host states without having to
go  to  national  courts,  bypassing  the  exhaustion  of
local remedies. In providing for investor–state arbitra-
tion  BITs  give  "private  persons  and  companies  the
right to compel a sovereign state to appear before a
tribunal  and defend  its  sovereign actions  ostensibly
taken to protect the public interest" ([2], p. 460). This
has  been  described  as  a  "revolutionary  innovation"
that has caused a "paradigm shift" in and "profound
transformation"  of  international  law,  which  was
unprecedented ([26],  p. 46, note 175).  Even in the
World  Trade  Organization  (WTO),  which  possesses
one  of  the  most  developed  dispute  settlement
systems, private actors do not have legal standing—
only states may bring actions. Salacuse notes of these
important developments:

Thus the global investment regime has granted a
private right of action to investors. It has thereby
privatized the decision-making process to a large
extent. Not only are private parties involved as lit-
igants, but also as arbitrators—the decision makers
in  the  process—who  are  private  persons  com-
pensated by the disputants, not officials of govern-
ments or international organizations ([2], p. 460).
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But,  in  addition  to  the  privatization  of  dispute
resolution  under  investor–state  proceedings,  the
process  has  been  transnationalized  by  significantly
delocalizing  and  denationalizing  its  institutional
context,  procedures,  and  substantive  law.  The  now
classic definition of transnational relations articulated
by  Robert  Keohane  and  Joseph  Nye  is  "regular
interactions across national boundaries when at least
one  actor  is  a  non-state  actor"  ([27],  pp.  xii–xvi).
While  influential,  this  definition  of  transnationalism
obscures the important insight that the transnational
is not a territorially defined physical space existing at
some level above the state, but is constituted within
states  where legislation,  such as  that  implementing
the  New  York  Convention  on  the  Enforcement  of
Foreign  Arbitral  Awards,  legislation  limiting  national
judicial review of foreign arbitral awards, or legislation
and policies permitting the waiver of the exhaustion of
local remedies rule, enable private actors to operate in
a  deterritorialized  and  denationalized  legal  space.  I
have  elsewhere  argued  that  the  transnational  is,
ontologically  and  epistemologically,  not  a  level  of
analysis, distinct from the national or domestic levels,
but rather "extends across and thereby links as well
as  transcends,  different  (territorial)  levels"  [28].
Moreover,  it  links  local  and  global  orders  through
privatized processes of dispute resolution. Alec Sweet
Stone goes to great lengths to emphasize the funda-
mental  difference  between  the  transnational  invest-
ment regime as fundamentally distinct as a "private
transnational space" from that of the European Union,
which  he  characterizes  as  a  "public  supranational
space" constructed by states ([29], p. 628).

Importantly, most BITs provide general consent to
delocalized, binding arbitration, unlike specific consent
in  a  contract  to  arbitrate  where the  parties  will  be
governed by the domestic rules of contract under the
applicable system of private international law/conflicts
of law. Gus Van Harten [9]  identifies three ways in
which  a  state  may  consent  to  the  compulsory
arbitration of future investment disputes: by contract
with  an  investor  containing  a  binding  arbitration
clause;  by  legislation  that  provides  for  compulsory
arbitration  of  investment  disputes  within  a  state's
territory;  and  by  treaty  providing  for  compulsory
investor–state  arbitration.  The  latter  two  provide
general  consent,  while  the  first  provides  specific
consent to disputes arising out of the contract.

The notion of general consent signaled a profound
shift in the nature and consequences of investor–
state  arbitration.  A  general  consent  by  the  host
state  allows  investors  to  initiate  compulsory
arbitration of an investment dispute in the absence
of a contractual relationship between the investor
and the state. Thus disputes about the regulatory
authority  of  the  state  are  brought  within  the
jurisdiction  of  international  arbitration  tribunals.
Policy questions regarding the exercise of govern-

mental powers are resolved, at the instance of the
investors,  by  private  arbitrators  whose  decisions
are insulated from review by public courts (whether
domestic or international). In this way, the general
consent to investor–state arbitration is the concep-
tion of the system of investor protection as an in-
strument of transnational governance ([9], p. 607).

The  general  consent  given  by  a  host  state  "is
general  because  it  authorizes the arbitration of  any
future dispute with any foreign investor [of the state
party] in the states territory" ([9], p. 607). In this way
a  general  consent  in  an  investment  agreement
operates like "blank cheque which may be cashed for
an unknown amount at a future and as yet unknown
date"  ([9],  p.  607).  In  so  doing  it  "transforms
investor–state  arbitration  from  a  modified  form  of
commercial  arbitration  into  a  system to  control  the
states exercise of regulatory authority with respect to
investors as a group" ([9], p. 608).

The  requirement  to  exhaust  local  remedies  is  a
traditional rule of international law and requires that a
natural or legal person must first have recourse to all
means of redress available in the domestic law of the
host state before bringing a claim against that state in
an international forum. However, for ICSID proceed-
ings states agree in advance on the basis of provisions
of  the  ICSID Convention to  refrain  from requesting
that  local  remedies  be  pursued  for  investment
arbitrations arising out of leases, concessions or other
contracts governed by the investment treaty. In return
the  home  start  agrees  not  to  grant  diplomatic
protection of its nationals. This in effect suspends the
operation of local laws and "lifts individuals onto the
international plane vis-à-vis the host state" ([24], p.
957).  The UNCITRAL Arbitration Rules are silent  on
the matter.

BITs differ in their treatment of the exhaustion of
local remedies rule: only a few BITs concluded since
1985 provide for the application of the rule prior to
arbitration under the BIT ([30], p. 50). Jan Paulsson
notes  that  some  BITs  contain  the  requirement  to
exhaust  local  remedies  for  a  period  of  time,  while
others  do  not,  indirectly  waiving  the  requirement
([31], p. 240). Romanian BITs typically articulate the
rule, as too does the Germany–Israel BIT, whereas the
Australia–Czechoslovakia BIT states that local remed-
ies  need  not  be  exhausted.  Some BITs  provide for
arbitration if the dispute has not been settled through
local means after a certain amount of time, as in the
Argentina–German BIT. Also, some BITs articulate a
fork in the road provision whereby once a particular
dispute settlement route has been chose it forecloses
electing another route, reflecting the Latin maxim via
electa non datur recursus as alteram: "Once a road is
chosen, there is no recourse to the other" ([30], p. 51).
A study of 148 German BITs reveals that the majority
explicitly waive the local remedies rule, many do not
even raise it, and only three require the exhaustion of
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local  remedies  ([30],  p.  52).  From  2000  onward
Germany, who has the highest number of BITs in force,
has explicitly waived the rule in German BITs [30].

The  general  consent  feature  of  an  investment
treaty  thus  "exposes  a  state  to  a  broad  range  of
claims  by  a  foreign  investor  related  to  the  states
exercise of public authority. These investment treaties,
which  initially  were aimed at  reducing an investor's
risk of investing abroad, have now been transformed
into tools with which to assail an extensive range of
host states governmental activity" ([19], p. 782). 

An  investment  agreement  will  generally  contain
three elements: definitions, substantive obligations for
host states, and provisions for binding investor–state
dispute  resolution.  Breaches  of  BITs  constitute
breaches of international law and the protections for
investors are much stronger and broader than those
under  the  Hull  Rule.  Whereas  the  Hull  Rule  mainly
addressed  direct  expropriations,  today  it  is  takings,
short  of  expropriation  that  most  often  engage
arbitrators ([23], p. 644). "Investment" is defined in
most treaties, such as the Model US BIT, to include a
broad range of  agreements as investment and thus
governed by the BIT. A broadly defined BIT can bring
under  its  jurisdiction  many  types  of  contracts  and
subject them to delocalized arbitration even when the
terms  are  silent  on  the  matter  ([32],  p.  76).  Also
"umbrella  clauses"  may  be  used  which  create  the
possibility of bringing all contractual arrangements the
state may enter into with the foreign investor under
the  investment  treaty,  thereby  transforming  the
breach of any contract entered into between the state
and  investor  into  a  breach  of  their  BIT.  There  is
considerable doctrinal and jurisprudential debate over
the  operation  of  these  clauses,  which  has  been
described as one of  the most contentious issues of
international  investment  law  ([33],  p.  5).  They  are
regarded as reflecting the desire to delocalize the law
applying to international contracts:

The emergence of the clause in modern investment
protection  treaties  must  be  seen  in  the  broader
context  of  efforts  to  internationalize  the  legal
framework  applicable  to  international  concession
contracts.  Whereas many capital  importing coun-
tries used to emphasize the exclusive applicability
of their domestic legislation to concession contracts
concluded  with  foreign  investors,  various  efforts
have been made to withdraw these contracts from
the unilateral  regulatory  power  of  the host  state
([24], p. 965).

However,  Rudolf  Dolzer  also  notes  that  the
internationalization and delocalization of a contract by
a BIT is complicated and depends on the nature of
the breach as a contract breach or a treaty breach, as
well  as  whether  the  contract  provides  for  exclusive
national court jurisdiction for breach of contract. The
first case to consider this was Lanco International Inc.
v.  The  Argentine  Republic [34].  There  an  ICSID

arbitration  tribunal  held  that  consent  to  arbitration
under  the  BIT  prevailed  over  a  provision  in  the
concession contract for the submission of disputes to
local courts. Andrew Guzman argues that "by making
any  breach  of  an  agreement  a  violation  of  an
international treaty…BITs allow such agreements to be
treated as contracts between private parties…" ([23],
p.  655),  internationalizing  the  contract.  However,
Francisco Vicuña rejects that the internationalization
of  a  contract  turns  it  into  a  treaty—it  just  brings
treaties and contracts into a closer nexus and subjects
the latter to international law: "treaties and contracts,
albeit different, pursue the same objective of ensuring
the  rule  of  law  and  the  observance  of  legal
commitments in the international community and are
thus  called  to  increasing  interaction.  To  this  end,
treaties are becoming privatized by allowing a greater
role for individuals in their operation, just as contracts
are  becoming  public  to  the  extent  that  states  and
international  law  extend  their  guarantees  to  their
observance.  All  of  it  points  towards  the  need  for
global protection in a global society, where perhaps
the  distinction  between  public  and  private  law  will
become less meaningful" ([35], p. 357).

In addition to providing definitions of investment,
the  typical  BIT  will  establish  general  standards  of
behavior  of  the  host  state.  The common standards
include "fair and equitable treatment", "full protection
and  security",  "national  treatment",  "most-favored-
nation treatment", and "treatment in accordance with
international  law". The BIT will  also include specific
standards concerning the investment, such as dealing
with monetary transfers, expropriation, investor rights
during war, revolution or civil unrest. The BIT rarely
states specific consequences of a breach, but arbitra-
tion tribunals have held uniformly that compensation
is due upon breaches resulting in injury on the basis
of customary international law ([2], p. 446). 

Finally, the BIT will provide for a binding enforce-
ment  mechanism  for  investors  and  will  often
designate the arbitration institutions and rules to be
adopted.  Andrew Guzman observes  that  "BITs offer
foreign investors greater protection than the Hull Rule
ever did…by providing a mechanism through which a
potential investor and a potential host can establish a
contract that is binding under international law" ([23],
p.  658),  which  was  not  possible  under  customary
international law. Absent a BIT, a state is not able to
credibly bind itself to an investor: domestic law is not
a credible option as the laws may be changed and
there is no guarantee of a fair hearing, while there are
virtually  no  mechanisms  for  securing  contractual
promises  between  a  state  and  private  firm  under
international  law,  as  noted  earlier.  Binding  dispute
resolution through international arbitration thus allows
foreign  investors  to  sue host  states  directly  if  they
believe that the investment agreement governing their
investment has been violated. BITs thus revolutionize
contractual  enforcement.  In  fact,  investor–state
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arbitration is described by Jan Paulsson as "not a sub-
genre  of  an  existing  discipline.  It  is  dramatically
different  from  anything  previously  known  in  the
international  sphere"  ([31],  p.  256).  Another  notes
that this delocalization produces a democratic deficit:

State  parties  to  investment  agreements  can  no
longer legislate at will in the public interest without
concern that an arbitral tribunal will determine that
the legislation constitutes interference with an in-
vestment. Thus investment arbitration may result in
an overall  loss of  state independence and sover-
eignty, which has implications for democratic gov-
ernance  (…)  The  question  arises  whether  state
exercises of public authority should be adjudicated by
foreigners, largely on the basis of commercial prin-
ciples, when the adjudicators are unconcerned  with
the wider effects of their decisions ([19], p. 799).

Investor–state arbitral proceedings differ so funda-
mentally from adjudication in courts of law that many
question  the  formers  adequacy  in  settling  disputes
that raise public interest issues. Questions concerning
the independence and impartiality of private arbitrat-
ors,  limited  public  access  to the  arbitral  documents,
proceedings,  and  awards,  the  absence  of  appeal
mechanisms, and the application of private commercial
law standards and conceptions to public law issues are
some of the more serious defects in process that invite
criticisms  of  the  democratic  deficit  and  undemocratic
supremacy of governance through arbitration [18,19].

Specialists note an epistemological divide between
international  commercial  lawyers and public interna-
tional lawyers that creates conflicting approaches to
investor–state  arbitration.  "Even  though  public  and
private law perspectives mostly merge in investment
treaty  arbitrations,  there  remains  a  divide  in  the
conceptual frameworks of the private and public law
perspectives  and  in  the  epistemic  communities  of
commercial  arbitration  and  public  international
lawyers" ([36], p. 10). Moreover, regulatory competi-
tion  amongst  states  for  foreign  investment  in  the
1980s and 1990s resulted in the legislation of limits
on judicial interference with foreign arbitral awards by
many states. Belgium in 1985 removed any oversight
of  foreign  awards  by  Belgian  courts  and  has  been
criticized  for  bowing  to  competitive  pressures  to
become more attractive investment site ([9], p. 617).
Competitive  pressures  have  also  generated  forum
shopping  by  investors  for  the  states  that  offer  the
most  attractive  investment  regimes.  This  is  said  to
contribute  to  governance  gaps,  as  noted  by  John
Ruggie,  former  Special  Representative  of  the  UN
Secretary General on the issue of human rights and
transnational corporations:

Investor  protections  have  expanded  with  little
regard  to  States  duties  to  protect,  skewing  the
balance  between  the  two.  Consequently,  host
states can find it  difficult  to strengthen domestic

social and environmental standards, including those
related to human rights,  without fear  of  foreign-
investor  challenge,  which  can  take  place  under
binding international arbitration ([37], p. 29).

Indeed, while this section has reviewed the history
of the investor protection regime and the emergence
of  investment  treaties  as  central  institutions  in
providing for  the stability  of  investment relations,  it
notes  that  these  agreements  also  raise  concerns
about their impact on state autonomy and the broader
democratic  legitimacy  of  the  investor–state  legal
regime.  Indeed,  Stephan  Schill  argues  that  clauses
that limit  state legislative and policy  autonomy,  like
umbrella  and  stabilization  clauses,  function  to
privately  order  investor–state  relations  precisely  by
preventing  states  from  pursuing  opportunistic
behaviour that might present itself over the course of
a long-term contract [33]. These clauses highlight the
tensions  between the  investors'  interest  in  securing
investment against future political risks and the host
states interest in ensuring adequate policy autonomy
in the face of  changing circumstances  or unanticip-
ated developments not addressed in the agreements.
Such concerns have led some to question why states
would agree to bind their legislative and policy inde-
pendence into the future.  The following section will
examine this question and will  consider the insights
afforded by theories of incomplete contracts into the
political economy of investment agreements. It argues
that although governance through BITs raises signific-
ant  governance  gaps,  BITs  also  create  distinctive
political  economies  that  have  implications  for  the
advancement of development and human rights.

4. The Political Economy of Investment Agree-
ments and Contract Theory

The President of Bolivia once stated that in investor–
state arbitrations Latin American developing countries
"never win the cases. The transnationals always win"
([38], p. 436). In a review of allegations of the sys-
temic bias of the arbitral  system against developing
countries,  Susan  Franck  notes  that  Nicaragua  pro-
motes  withdrawal  from  ICSID,  while  Ecuador  is
eliminating  investment  arbitration  ([38],  pp.  436–
437). Venezuela has renounced the ICSID Convention
[39].  These  developments  are  not  surprising,  given
the well-known fact that the system is a product of an
alliance between a multinational investment lobby and
central capital exporting states and is clearly weighted
in favour of investor protection. ICSID is a creation of
the  World  Bank  whose  weighted  voting  system
favours powerful developed states. The investor–state
regime allocates power between foreign investors and
the host state, creating political economies that result
in  significant  distributional  outcomes.  A  number  of
people  have  identified  a  paradox  for  developing
countries at the heart of the system. Salacuse asks:

22



"why do developing countries, who usually have few
national investors in need of protection abroad, sign
investment  treaties  whose  effect  is  to restrain  their
own  governments  in  their  dealings  with  foreign  in-
vestors?" ([2], p. 440). Note that BITs do not impose
duties on foreign investors and nor do they give the
host  state  the  capacity  to  sue  the  foreign  investor
([40], p. 499). While the ICSID Convention has given
rise to a few claims made by states, they are regarded
as  anomalous  ([41],  p.  101).  Indeed,  the  lopsided
nature of the investor protection regime has prompted
some to conclude that it distorts the balance between
public and private authority:

(…) the one-sided nature of the dispute settlement
system, in which only private investors may initiate
a  claim  and  only  states  must  pay  damages,
privileges private property and contract rights over
the  public  interest.  It  creates  a  system of  third-
party beneficiaries, making the regime more rigid.
It promotes private rights and relegates states to
defensive  status.  BITs  thus  collapse  the  public/
private binary and shift the boundary between the
public good and private interests by privatizing part
of  the  public.  This  re-conceptualization  limits  the
influence of public concepts traditionally considered
part  of  the  state  such  as  human  rights,  the
environment, and democracy ([40], p. 519).

The proliferation of BITs entered into by developing
states that provide much greater protection for for-
eign investors than the Hull Rule ever did appear to
be incongruous, if not contradictory with their earlier
rejection of the Hull Rule. Some suggest that develop-
ing countries may in fact be better off under custom-
ary international law than under BITs ([42], p. 615).
M. Sornarajah ([43], p. 259; [44], p. 90) refers to this
contradiction  as  "duplicitous",  while  Guzman  poses
the question even more provocatively, in a paper en-
titled "Why LDCs Sign Treaties That Hurt Them" [23]. 

Various  international  relations  and  political  eco-
nomy  theories  may  be  advanced  to  explain  the
position  adopted  by  developing  countries  and  to
account for the nature and operation of the investor–
state  regime.  Hegemonic  stability  theory  draws  on
neorealist  theories  and  posits  that  international
regimes  will  arise  when  they  are  promoted  and
enforced  by  a  powerful  state.  However,  this  theory
clearly  provides a blunt analytical  instrument  for  no
single  hegemonic  state  has  advanced  the  investor–
state regime and it does not explain why developing
countries  would  join,  despite  their  rejection  of  Hull
Rule ([2], p. 433). Theories of international cooperation
and  international  contracting  based  upon  liberal
foundations  in  rational  choice  theory,  transaction-
coast  analysis,  and  theories  of  collective  goods
provide  some  insight  [45].  They  suggest  that  the
regime  advances  the  interests  of  all  parties  by
reducing  the  relative  costs  of  investing—capital-
exporting states reduce their enforcement costs and

the  risk  of  default  (expropriation,  etc.).  Capital-
importing  states  wish  to  attract  foreign  investment
and so enter into agreements to reduce the perceived
risk of default and to enhance their competitive edge
against other capital-importing states. 

In fact, BITs have been described as "quintessen-
tially  liberal  documents.  The  typical  BIT  cites  two
goals  in  its  preamble:  the  creation  of  favorable
conditions for investment by nationals and companies
of  one  party  in  the  territory  of  the  other,  and
increased  prosperity  in  both  states"  ([46],  p.  627).
While  challenged  by  economic  nationalists  and
Marxists, who regard foreign investment agreements
to be overwhelmingly of disproportionate and declin-
ing benefit  over-time to  the  foreign investor,  liberal
analysts argue that the parties gain mutually (but not
necessarily  equally)  under  investment  agreements
when they are based upon the comparative advant-
ages of the parties ([46], p. 624). According to liberal
theory,  BITs thus operate to protect  the investment
from state interference, to "insulate the market from
politics", and to encourage foreign investment in the
host  state,  who limits  its  role  to "protecting private
rights  of  property  and  contract",  thereby  producing
efficient exchange ([46], pp. 623–624; see [47,48]).

As Elkins, Guzman and Simmons find, "the prolifer-
ation of BITs—and the liberal property rights regime
they embody—is propelled in good part by the com-
petition  among potential  host  countries  for  credible
property  rights  protections  that  direct  investors
require" ([49],  p.  812).  But we know that BITs are
tilted  in  favour  of  the  capital-exporter  and  do  not
benefit all parties equally, so this still does not address
the paradox of why the capital-importer would agree
to a one-sided bargain. 

The  theory  of  limited  contracting  provides  useful
insight into the political  economy of BITs. "Contract
theory is  primarily an analytical approach to explain
why parties enter into contracts in the first place and
why they write the contracts that they do, in light of
what courts do. It also helps to answer questions of
optimal contracting" ([50], p. 515). Liberal economic
theory of contract assumes that parties to a contract
act rationally and desire to enter into agreements that
optimize their benefits both at the time of contracting
and in the future. However, the future poses problems
of  uncertainty  that  can  affect  the  distribution  of
benefits under the contract ([51], p. 280). Inspired by
the  work  of  Oliver  Wiliamson [52],  limited  contract
theory  analyzes  the  power  structure  of  contractual
relationships.  Incomplete  contracts  are  forms  of
relational  contracting  where  the  contract  operates
over a period of time and incompletely specifies the
performance  obligations.  They  are  contrasted  with
discrete  contracts,  the  latter  being  fully  specified
([48],  pp.  140–141).  The theory  of  limited contract
suggests  that  over  time  in  situations  of  asset
specificity  there  will  be  an incentive for  one of  the
parties to delay or in some way hold up performance
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under  the  contract.  As  Robert  Scott  puts  it,  "the
investing party (…) risks being held up by a promisor
(…)  who  can  renege  on  his  promise  and  force  a
renegotiation  of  the  contract.  This  threat  will  be
credible  if  the  (…)  investment  cannot  be  used  for
other  purposes  outside  the  relationship  (…)  [T]he
sunk costs will  increase the risk that the Buyer will
threaten to walk away from the deal unless the Seller
[investor]  agrees  to  renegotiate  the  initial  contract
terms" ([51], p. 284).

When applied to international relations, incomplete
contracting  theory  identifies  a  paradox  that  bears
some likeness to the paradox identified in this paper
concerning  the  entry  of  developing  countries  into
investment agreements that impose far greater limits
on their sovereignty than those imposed by the Hull
Rule. States highly desire to protect their sovereignty,
but regularly enter into agreements that limit it, such
as the Treaty of Rome that created the EEC [53]. This
seems at odds with the general anarchic character of
international relations and uncertainty about the long-
term implications and distributional consequences of
agreements limiting their sovereignty. The absence of
some sort of centralized enforcement mechanism to
ensure  that  the  parties  honour  their  commitments
also  suggests  that  states  will  avoid  such  arrange-
ments.  However,  BITs  have proliferated in  both  the
developed and developing worlds.

(…) incomplete contracting theory can clarify how
and  why  states  choose  to  bundle  and  unbundle
their sovereignty, what the dynamics will likely be
of future renegotiation, why some of these incom-
plete contracts might unravel (…) Theories of in-
complete contracting are particularly instructive for
explaining  the  organizational  boundaries  of  the
international system (…) The lack of a central gov-
erning authority ensures that states must be wary
of  the  long-term  distributional  consequences  of
their  actions and be hesitant  to commit  to long-
term agreements (…) In such an environment in-
complete contracts offer two important advantages
for  states.  First,  incomplete  contracts  delineate
general principles and broad goals to which states
can  aspire  (…)  Second,  contractual  renegotiation
acts  as  an  important  institutional  check  on  the
future behavior of actors (…) Incomplete contracts
also  offer  added  flexibility  to  correct  for
distributional  asymmetries  that  may  arise  as  the
result of the initial agreement. In short, incomplete
contracts  between  states  are  framework  agree-
ments  that  do  not  fully  apportion  sovereignty.
Instead such agreements make the distribution and
allocation of sovereign rights a matter of on-going
negotiation  between  the  contracting  parties  or
between those parties and a third party, such as a
supranational organization ([53], pp. 5–6).

Incomplete contracts are used by states in condi-

tions  involving  variety  of  uncertainties  and  transac-
tions costs that prevent states from entering into fully
specified  agreements.  There  are  procedural  reasons
arising from uncertainty  costs  (inability  of  states  to
anticipate all future contingencies), negotiating costs
(information limitations that prevent the negotiation of
optimal agreements), and enforcement costs (inability
to negotiate an enforcement mechanism). There are
also  strategic  reasons  for  negotiating  incomplete
contracts.  In  cases  where  the  contract  governs
specific assets and the transactions are frequent the
owner  of  the  assets  will  have  strategic  reasons  in
order to extract more benefits under the agreement
later in time. As Cooley and Spruyt note "[i]n certain
cases of incomplete contracting, such as contracting
over natural resource use, the host country tends to
gain more leverage as the foreign country (investor)
sinks  more  transaction-specific  assets  into  such
exploitation" ([53], p. 11).

Drawing  an  analogy  between  an  investment
agreement as an incomplete contract, we may analyze
BITs  as  incomplete  contracts  between  states  [54].
Indeed, Anne van Aaken argues that BITs "may be
interpreted as mechanisms to overcome commitment
problems between investor and host state in order to
generate  mutual  benefits.  A  state  thereby promises
not to infringe on the property rights of foreign direct
investors so as to attract more investment" ([50], p.
509). She suggests that in terms of law, BITs may be
conceptualized as contracts in favour of third parties
([50], p. 520). Host states thus trade off some sover-
eignty  for  credibility  by  restricting  their  regulatory
capacities  and  agreeing  to  submit  to  compulsory
binding arbitration. In the case of the BIT, sovereignty
is apportioned between the host state, the foreign in-
vestor, and the designated binding arbitration tribunal.
The challenge, however, is for the parties to strike the
right balance between commitment and flexibility—too
much commitment can reduce flexibility and the ability
to  adjust  to  changing  circumstances  that  alter  the
distribution of the benefits and costs of the agreement.

As  mentioned  already,  incomplete  contracting
theory  indicates  that  the  incentive  structure  and
distribution of benefits changes over the course of a
contractual  relationship.  Incomplete  contracts  "alter
the  relative  bargaining  positions  and  change  the
distribution  of  benefits  to  contracting  parties  over
time" and importantly, "the holder of residual rights of
control will be able to determine the future allocation
of sovereign rights that were not covered in the initial
agreement" ([53], p. 11). Guzman argues that while
BITs  may  reduce  the  overall  welfare  of  developing
states,  the  competitive  pressures  to  attract  foreign
investment create an incentive structure that encour-
ages  the  negotiation  of  significant  concessions  to
foreign investors at the onset of the relationship [23].
The  absence  of  a  credible  contracting  mechanism
dictates that host states agree to binding dispute set-
tlement and the various standards that are common-
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place  in  the  usual  BIT.  At  this  point  the  foreign
investor  is  in  the  driver's  seat.  However,  once  the
investment is made, the host state no longer has to
offer incentives to attract new investment, but now is
concerned about keeping the existing investment. At
this point the host gains power in the relationship and
is  in  a  position  to  extract  benefits  from  the  foreign
investor through tax increases or other policy measures.

Raymond Vernon describes the plight of the foreign
investor as an "obsolescing bargain" because of the
decline in the bargaining power of the foreign investor
during  the  course  of  the  investment  ([55],  p.  46).
Once  the  investment  has  been  made  the  investor
cannot easily move its assets without incurring major
costs.  For  these  reasons  parties  often  include
renegotiation  and  stabilization  clauses,  but  these
clearly open the relationship up to conflicts of interest
between  the  host  state  and  the  foreign  investor.
Incomplete contracting theory also suggests that an
important variable in determining who holds power in
a  contractual  relationship  is  the  party  who  retains
ownership rights in  the residual  assets.  Drawing on
the work of  Oliver Hart  [56],  David Lake addresses
the  power  significance  of  the  "locus  of  rights  of
residual control":

(…) contracts vary in both their specificity and the
rights  of  residual  control  possessed  by  each
member; indeed, the latter is the defining attribute
of  relational  hierarchy  (…)  In  constructing  con-
tracts,  states  are  defining  the  terms  of  their
transactions; the potential for cheating, defection,
and other  forms of  opportunism; and the means
for  controlling  one  anothers  behavior.  In  this
approach, contracts are instruments through which
to control the behavior of others ([57], p. 10).

Host states, by retaining residual property rights in
the investment are, in theory, able to exert pressure
on  the  foreign  investor  to  extract  further  benefits
under the BIT. However,  BITs also provide for com-
pulsory  binding  arbitration,  suggesting  that  residual
rights  have  been  transferred,  at  least  in  some
measure, to a third party [58]. Thus the ability of the
host state to hold up the agreement might be limited
in important ways by the outcome of arbitral proceed-
ings.  Tribunals  differ  in  the strictness in which they
interpret  the  provisions  of  BITs, with  ICSID  being
known for strict interpretations ([50], p. 528). However,
other tribunals can be more generous in their inter-
pretation  of  substantive  BIT  provisions.  Thus  third
party involvement inserts further uncertainty into the
agreement and might well open up a governance gap
that  functions  as  a  window  of  opportunity  for  the
advancement  of  extra-contractual  objectives  in  the
investment  relationship,  such  as  the  promotion  of
human  rights.  To  what  extent  can  BITs  create
opportunities for the advancement of human rights?

5. BITs and the Advancement of Human Rights

Human  rights  may  enter  into  the  investor–state
relationship in a variety of ways. They may be raised
by the foreign investor in a claim or as a defence to a
claim under a BIT. They may also be put in issue by
the host state or utilized by arbitrators as construction
aids  in  interpreting  the  provisions  of  a  BIT.  Finally,
human rights may be expressly  incorporated into a
BIT. Each will be considered in turn.

Corporations and individual investors are entitled to
human rights protections under a number of regional
and international  human rights  treaties.  Specifically,
the protections afforded by the European Convention
on Human Rights in cases taken before the European
Court of Human Rights has been a significant venue
for investor claims, in addition to claims being made
before  arbitrations  under  the  relevant  BITs  ([59],
p.  23,  note  44).  Arbitrators  have  looked  to  the
jurisprudence of the European Court of Human Rights
Human  Rights  in  Mondev  v.  United  States  [60],  a
NAFTA  Chapter  11  claim  by  a  Canadian  investor
against  the United States Government to  the effect
that  the  US  courts  had  violated  his  rights  under
international  law.  The  Tribunal  held  that  decisions
from  the  European  Court  "provide  guidance  by
analogy" concerning the scope of NAFTA's guarantee
of  "treatment  in  accordance  with  international  law,
including  fair  and  equitable  treatment  and  full
protection and security" ([60], para. 144). In Tecmed
v. Mexico  [61], a case involving a Mexican refusal to
renew a permit to operate a landfill site near an urban
centre,  precipitated  by  local  opposition  for  environ-
mental and health reasons, arbitrators also consulted
European  Court  of  Human  Rights  jurisprudence  in
interpreting the host states duties under the BIT with
respect  to  expropriations  and  nationalization.  This
approach was later followed by an ICSID tribunal in
Azurix v. Argentina  dealing with the interpretation of
an expropriation clause in the US-Argentina BIT ([62],
paras.  311–312).  The  Tribunal  agreed  that  the
European  Court  of  Human  Rights  provided  "useful
guidance" in interpreting the BIT.

In  Glamis  Gold  Ltd.  v.  United  States  of  America
[63]  Glamis  Gold  Ltd.,  a  publicly-held  Canadian
corporation engaged in the mining of precious metals,
submitted  a  NAFTA  claim  to  arbitration  under  the
UNCITRAL  Arbitration  Rules  on  behalf  of  its  enter-
prises  Glamis  Gold,  Inc.  and  Glamis  Imperial
Corporation for alleged injuries relating to a proposed
gold  mine  in  Imperial  County,  California.  Glamis
claimed that certain federal government actions and
California measures with respect  to open-pit  mining
operations resulted in the expropriation of its invest-
ments  and  denied  its  investments  the  minimum
standard  of  treatment  under  international  law.  The
California  measures  included  regulations  requiring
backfilling and grading for mining operations in the
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vicinity  of  Native  American  sacred  sites.  Glamis
claimed damages of  not  less  than $50 million.  The
Tribunal released the Award, dismissing Glamiss claim
in its entirety and ordering Glamis to pay two-thirds of
the arbitration costs in the case.

In this case, the Quechan Indian Nation submitted
an  amicus  curiae  brief  arguing  that  the  NAFTA
provisions  should  be  interpreted  in  a  manner
consistent with US obligations in treaty and customary
law to protect indigenous peoples' land and resources.
In general, the award contains many references to the
Quechan Nation, particularly during the course of the
factual  overview,  which  details  their  involvement  in
various  environmental  and  cultural  impact  assess-
ments. The backfilling and grading requirements were
imposed  by  the  state  as  an  attempt  to  strike  a
balance  between  the  need  to  protect  adjacent
Quechan  sacred  sites  without  imposing  an  outright
ban  on  mining,  or  even  more  excessive  costs  on
Glamis. The tribunal held that the economic impact of
the  state's  measures  were  not  sufficient  to  effect
expropriation of Glamiss investment. The respondent
did  not  choose  to  incorporate  into  its  defence  the
arguments  made  in  the  amicus  curiae  brief  of  the
Quechan Indian Nation. As a result, there is no refer-
ence to human rights claims or their incorporation into
the concept of fair and equitable treatment, either in the
respondents arguments or in the tribunals analysis.

In Grand River Enterprises Six Nations, Ltd., et al.
v.  United  States  of  America  [64]  the  company
comprised  by  Canadian  First  Nations  individuals
engaged in  the manufacture  and export  of  tobacco
products to the United States made a claim under the
investor–state provision of NAFTA, Chapter 11 against
the United States Government. The claimants argued
that  the  government  had  violated  the  national
treatment and most favoured nation treatment provi-
sions, as well as customary international legal stand-
ards  of  fair  and  equitable  treatment,  and  full
protection and security, which resulted in an expropri-
ation of their investment. The claimants invoked the
UN Declaration on the Rights of Indigenous Peoples,
customary international law, and the jurisprudence of
the Inter-American Court of Human Rights in advan-
cing their claim that indigenous rights should be taken
into special consideration in a NAFTA Arbitration. In a
restrained decision the Tribunal found that while there
may  be  a  principle  of  customary  international  law
concerning fair and equitable treatment that requires
special  consultation  with  indigenous  peoples  when
their rights are affected, it was not applicable to an
individual investor ([63], para. 213).

In  terms  of  the  host  state  raising  human  rights
claims,  there  are  a  number  of  BIT  arbitrations
involving  claims  by  host  states  of  breaches  of  the
human right to water [65]. Many of these cases were
brought  against  Argentina,  while  a  few  involved
Bolivia  and  Tunisia.  In  each  case,  the  state  was
engaged  in  water  sector  privatization  schemes  and

the granting of concessions to foreign water corpora-
tions.  In  Suez,  Sociedad  General  de  Aguas  de
Barcelona S.A. and Vivendi Universal S.A v. Argentine
Republic  [66]  investors  were  claiming  in  an  ICSID
arbitration  a  breach  of  a  number  of  BITs  that
Argentina had entered into with their home countries.
The case involved a thirty year contract to manage a
water and sewage concession. Over the course of the
relationship a number of disputes arose and with the
intensification  of  the  Argentine  financial  crisis  the
parties were at odds over the tariff-rates charged to
consumers  and the  investors  wanted to  modify  the
rates  under  the  economic  equilibrium clause in  the
concession  agreement.  However,  Argentina  resisted.
The human right to water was invoked by Argentina
as  one  argument  in  its  defence  of  necessity  to  its
termination of the water concession, supported by an
amicus curiae submission filed by five NGOs (this case
is  the  first  under  ICSID in  which  such  submissions
were accepted in spite of the objections of one of the
parties).  In  general,  the  tribunal  emphasized  the
"defenses exceptional nature" and the strict conditions
surrounding its application ([66], para. 258) and re-
jected Argentina's defence because Argentina's meas-
ures in violation of the BITs were not the only means
to satisfy its essential interests and "because Argen-
tina itself contributed to the emergency situation that
it was facing in 2001–2003" ([66], para. 265).

The  tribunal's  evaluation  of  the  human  right  to
water  argument  is  relatively  brief  (quoted  in  toto
below) and occurs within its consideration of the third
condition for the defence of necessity, that the treaty
obligation does not exclude the necessity defence, a
condition Argentina was held to have met. Neverthe-
less,  it  emphasized  that  Argentina's  obligations  to
uphold human rights were in addition to their obliga-
tion to uphold their  investment  treaty commitments
and did not relieve them from those obligations:

Argentina  and  the  amicus  curiae submissions
received by the Tribunal  suggest  that  Argentina's
human rights  obligations to  assure its  population
the right to water somehow trumps its obligations
under  the  BITs  and  that  the  existence  of  the
human right to water also implicitly gives Argentina
the authority to take actions in disregard of its BIT
obligations. The Tribunal does not find a basis for
such a conclusion either in the BITs or international
law.  Argentina  is  subject  to  both  international
obligations, i.e. human rights and treaty obligation,
and must respect both of them equally. Under the
circumstances of  these  cases,  Argentina's  human
rights obligations and its investment treaty obliga-
tions are not inconsistent, contradictory, or mutu-
ally exclusive. Thus, as discussed above, Argentina
could  have  respected  both  types  of  obligations
([66], para. 262).

Impregilo S.p.A. v. Argentine Republic [67] involved
a factual background similar to the Suez case and was
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a  dispute  over  Argentina's  refusal  to  permit  price
increases  in  the  context  of  currency  devaluation
brought about by the Argentine financial crisis and the
state's  eventual  transfer  of  the  water  and  sewage
service back to a state-sponsored company. As in the
Suez case, Argentina invoked the defence of necessity
based in part on its obligation to fulfil the human right
to water.

The human right to water, even though raised by
Argentina,  was  only  indirectly  addressed  in  the
majority's decision. The tribunal held that the state's
obligations  to  provide  water  were  encompassed  by
the  definition  of  an  essential  interest  which  a
defendant must prove has been imperilled in claiming
the defence of necessity:

[T]he term 'essential interest' can encompass not
only  the  existence  and  independence  of  a  State
itself,  but  also  other  subsidiary  but  nonetheless
essential interests, such as the preservation of the
States broader social, economic and environmental
stability,  and its  ability  to provide  for  the funda-
mental needs of its population. It follows that, in
addition to Argentina's overall stability, the need to
provide  the  population  with  water  and  sewage
facilities represented an 'essential interest'  which,
in regard to thousands of people, was to be served
by AGBAs concession and which would allegedly be
imperiled for them but for the acts of the Argentine
authorities ([67], para. 346).

Although the tribunal found that there was a grave
and  imminent  peril  to  the  essential  interest  of
Argentina's economic stability, it  ultimately held that
Argentina contributed to the crisis and thus was not
successful  in  invoking  the  necessity  plea,  with  no
further reference to the human right to water.

These  cases  do  not  exactly  indicate  the  robust
influence of human rights laws on arbitration proceed-
ings. Rather, the tribunals seem to be very cautious in
elevating  human rights  laws to  the same status  of
investment protections. Arguably the number of cases
reviewed is too small to draw meaningful conclusions
about a tribunal's potential influence over the power
residing with residual ownership. In some cases the
investor won and in some the host state won.

However, these cases do raise the important issue
of  the  propriety  of  addressing human rights  in  the
context  of  investment  arbitration  [68].  It  is  highly
likely that arbitrators trained in international commer-
cial law and most often acting for private parties are
neither  willing  nor  competent  to  engage  in  the
construction  and interpretation  of  human rights.  To
what  extent  would  the  situation  change  if  human
rights protections were to be incorporated expressly
into  the  BIT?  Can governance  gaps  be  filled  in  by
human  rights?  This  is  the  position  taken  by  John
Ruggie, former Special Representative of the UN on
Business and Human Rights, in the Guiding principles:

States  should  maintain  adequate  domestic  policy
space to meet their human rights obligations when
pursuing  business-related  policy  objectives  with
other States or business enterprises,  for instance
through  investment  treaties  or  contracts  (…)
Economic agreements concluded by States, either
with  other  States  or  with  business  enterprises—
such  as  bilateral  investment  treaties,  free-trade
agreements or contracts for investment projects—
create economic opportunities for States. But they
can also affect the domestic policy space of gov-
ernments. For example, the terms of international
investment agreements may constrain States from
fully implementing new human rights legislation or
put them at risk of binding arbitration if they do so.
Therefore,  States  should  ensure  that  they  retain
adequate  policy  and  regulatory  ability  to  protect
human rights under the terms of such agreements,
while  providing the  necessary  investor  protection
([37], p. 12).

The  Guiding  Principles  on  Business  and  Human
Rights advanced by John Ruggie carefully differentiate
between  the  legal  duties  held  by  states  to  protect
human  rights  and  the  social  responsibilities  of
business  corporations  to  respect  human rights.  The
distinction between legal duties and social responsibil-
ities, of course, reflects the operation of the doctrine
governing  international  legal  personality  and  the
limited persona of private business corporations under
international law, discussed earlier.

While,  International  Chamber  of  Commerce  op-
poses the inclusion of labour or environmental stand-
ards into BITs, and few BITs mention human rights
save perhaps in  general  terms in  the  preamble,  as
does  the  Dutch  Model  BIT,  some  model  BITs  are
moving  in  this  direction  ([9],  p.  614).  Canada  de-
veloped a new model Foreign Investment Protection
Agreement (FIPA), the Canadian equivalent of a BIT.
The  model  FIPA  embodies  changes  resulting  from
controversial  experiences  arbitrating  under  NAFTA
Chapter 11 investor–state provision. Controversy over
Chapter 11 arbitrations stemmed from the criticisms
advanced by environmental  and civil  society groups
that investment commitments under NAFTA negatively
impact  on  public  policy  in  a  number  of  areas  and
inhibit  sustainable development. Concerns about the
secrecy of the arbitral proceedings and lack of public
access  to  information  about  investment  disputes
motivated a review of NAFTA arbitrations by the NAFTA
Free Trade Commission which issued guidelines on the
participation  of  non-disputing  parties.  As  a  result
Canada and the United States agreed to open NAFTA
arbitrations to the public and have recently made the
draft  negotiating  texts  of  NAFTA  publicly  available.
The new model  treaty  addresses many of  the con-
cerns  expressed.  The  Canadian  Model  refers  to
sustainable development in the preamble and contains
a GATT-like general exception that applies to all the
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obligations in the model treaty [69].  This exception
covers measures adopted for the protection of human
animal or plant life or health and conservation pur-
poses. The Model also provides for public access to all
documents  and  arbitral  hearings  are  open  to  the
public. In addition, it  provides a procedure for non-
disputing parties to file written submissions. The US
Model  BIT  goes  further  and  addresses  relation
between investment and labour rights.

Whether  increasing  the  specificity  of  investment
agreements,  providing  for  public  policy  exceptions,
and efforts to render arbitration processes more trans-
parent  and participatory  will  enhance  or  undermine
the investor–state system is an open question, but one
that has major implications for the future of governance
through international investment agreements.

6. The Legitimacy of Private Transnational Gov-
ernance through BITs

This  paper  has  examined  the  centrality  of  the
investor–state regime to the regulation of the global
political  economy,  characterizing  the  regime  as  an
instance  of  private  transnational  governance.  The
regime  provides  for  a  highly  privatized  system  for
binding dispute resolution that significantly delocalizes
and denationalizes the laws and procedures governing
dispute settlement. It provides foreign investors with an
efficacious  system that  goes  a  long  way  to  enhance
certainty in international commercial contracting. 

The analysis also explores the political economy of
investment  agreements  and  suggests  that  contract
theory is analytically and theoretically able to tell us a
considerable amount about governance through BITs.
We  have  seen  that  international  investment  agree-
ments  function  to  create  an  institutional  framework
for  investor–state  relationships  by  providing  for
substantive  standards  of  behaviour  and  compulsory
dispute  resolution  that  address  credibility  problems
that  plagued  investment  relations  prior  to  the
emergence of the investor–state regime. In addition,
contract  theory  is  useful  in  explaining the apparent
paradox  at  the  core  of  the  regime  concerning  the
asymmetric distribution of benefits under investment
agreements. Incomplete contract theory indicates that
the  incentive  structure  and  distribution  of  benefits
changes over the course of the investment relation-
ship,  according  more  power  over  time  to  the  host
state as the owner of residual rights of control. At this
point the host is in a position to extract benefits from
the  foreign  investor  through  tax  increases  or  other
public policy measures that might open the door to
advancing human rights concerns.

However, the analysis also suggests that contract
theory  and practice  are uncertain  in  accounting for
governance by means of BITs, particularly when the
protection  or  advancement  of  human  rights  are  at
issue. Most BITs are silent on the broader regulatory
and  constitutional  functions  of  investment  agree-

ments.  Notwithstanding  this  silence,  such  concerns
have entered into debate through the submissions of
state  parties  to  investment  agreements  and by  the
business  corporations  affected  by  the  agreements.
Human rights concerns have also been raised in the
amicus curiae applications of non-parties and through
the  agency  of  arbitrators.  However,  arbitrators  vary
greatly in the strictness with which they interpret the
provisions of BITs and the extent to which they are
willing  to consider  the  impact  of  investment  agree-
ments  on  human rights  [50].  In  addition  to  differ-
ences in interpretive strategies and cultures, as Van
Aaken ([50], p. 528) notes, contract theory assumes
disinterested third-party adjudication, but conflicts of
interest and arbitrator bias are well-known problems
in  investment  arbitration.  This  raises  the  important
issue  of  the  proper  role  of  the  arbitrator.  Arguably,
most arbitrators regard themselves as acting for the
parties  to  resolve  specific  disputes  and  would
consequently  be  reluctant  to  engage  in  significant
public  policy debates. Clearly, their  competence and
legitimacy in doing so are also at issue [70].

Critics of the investment arbitration regime identify
a  shrinking  of  domestic  policy  space,  inflexibility  of
treaty  obligations,  lack  of  democratic  accountability
and pro-investment  bias,  secrecy and confidentiality
of  arbitral  proceedings,  conflicts  of  interest  and
arbitrator bias, forum shopping, and competitive pres-
sures that produce a race-to-the bottom in standards
[71]. Countries are beginning to defect from the re-
gime. Bolivia was the first to reject the ICSID Conven-
tion in 2007, while Ecuador withdrew its consent to
ICSID  arbitrations  for  dispute  dealing  with  oil  and
mining  contracts  and  terminate  a  number  of  BITs
[40]. Venezuela has denounced the ICSID Convention.

Pressure from civil society groups, including human
rights and environmental organizations has resulted in
significant changes in investor–state arbitration under
NAFTA, while Norway has integrated corporate social
responsibility and the protection of health, safety, the
environment,  labour,  democracy  and  human  rights
into its Model BIT. Asha Kaushal submits that these
are clarion calls  to roll  back the foreign investment
regime.  Countries  and  civil  societies  are  calling  for
restraint  of  foreign  property  and  contract  rights  in
favour of national sovereignty ([40], p. 495). To add
further fuel to the fire, there are studies suggesting
that  BITs  do  not  necessarily  encourage  foreign
investment or development [40,72]. Many believe that
developing  countries  are  bargaining  away  their
sovereignty for uncertain gains ([40], p. 519).

In  conclusion,  governance  through  BITs  has  an
uncertain capacity to advance human rights. Reorder-
ing  the  priority  accorded  to  private  and  public
interests in the investment relationship turns on the
ability of states to reclaim the public space that has
been traded off for the security of foreign investors.
This requires states to take seriously their legal duties
to protect  human rights in  investment relationships.
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Important, as well, is the balance that arbitrators are
willing to strike between private or public politico-legal
traditions in their decision-making. For the moment it
might be that the most that can be hoped for from
business corporations is  the advancement of human
rights through the gradual development of notions of
corporate social responsibility in investor–state relations.
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1. Introduction

Progress  toward  democracy  is  usually  considered
desirable—except  for  the  problem  that  partial  and
emerging  democracies  have  long  been  flagged  as
particularly  vulnerable  to  violence or  collapse [1,2].
Elections are a particularly risky and uncertain time for
emerging  democracies,  as  they can lead to  greater
consolidation, or to the outbreak of violence against
the government or to government repression of the
opposition. This leaves political analysts with a puzzle
—how to identify when partial and emerging demo-
cracies are making progress toward stable consolida-
tion, and when are there signs that such regimes are
heading toward turmoil?

This study explores whether any specific pattern of
events surrounding elections in partial and emerging
democracies forms a reliable indicator of the eventual
fate of these regimes. In particular, we examine the
role of intra-elite interactions as signals of underlying
patterns  of  relationships  that  may  prevent  or
precipitate violence or further retreat from democracy.
The elite  groups examined include the  ruling  party,
the dominant opposition and the military. This paper
classifies various types of elite actions and events that
indicate  the  presence  or  absence  of  formal  and
informal intra-elite cooperation and conflict, and then
examines  whether  such  events  have  a  statistically
significant  relation  to  the continued stability,  or  the
retreat from, democratic rule.

Democratic  transitions  have  often been identified
as  arising  from  the  development  of  cooperative
arrangements or pacts among elites [3-5]. Numerous
studies  have  explored  the  roots  and  dynamics  of
political instability in partially democratic regimes [1-
11]. These studies have identified divisions among the
elites as both a catalyst for democracy as well as a
major  cause  of  democratic  retreats.  However,  this
literature  is  lacking  in  three  ways.  First,  it  has  not
clearly specified the types of elite actions that lead to
either regime collapse or stability.  Instead, much of
the focus is on the forging of agreements or pacts [3-
5] or on elite adoption of specific institutions [12-14].
Except  in  hindsight,  there  is  no way to  tell  if  such
agreements  will  hold  or  if  compliance  with  the
formally adopted institutions will  last.  Second, much
of the study of elite factionalism and political conflict
is undertaken in single-country case studies, providing
a rich understanding of a country's conflict trajectory,
but leaving unanswered the question of whether the
same  elite  actions  that  contribute  to  democratic
retreat or sustainability in one country would apply to
other national contexts [15-17]. Finally, the literature
on political conflict tells us much less about how to
observe acts  of  elite  cooperation than elite  conflict,
despite  a  growing  recognition  of  the  former's
importance in maintaining regime stability [3,18].

This research adds to our understanding of regime
stability  by  improving  our  ability  to  identify  and

differentiate  between  cooperative  and  conflict-
precipitating patterns of elite actions. A second aim is
to enhance the effectiveness of intervention strategies
in  emerging  democracies  by  accurately  predicting
instances when elections are likely to lead to further
consolidation of, or retreat from, democratic governance.

2. Theoretical Background

To identify  candidate events  and actions  that  could
indicate progress toward consolidation or democratic
retreat,  this  study  draws  on  insights  from  the
literatures  on  elite  theory,  structural  theories,
factionalism and the new institutionalism. Elite theory
as laid out by classical theorists like Pareto, Mosca and
Michels focuses on the pre-eminence of a small and
organized  minority  in  key  governance  and  non-
governance  positions,  determining  the  fates  of  the
larger unorganized minority.  The elites in this paper
for  the most  part  are those whom Mosca  calls  the
"political classes". These elites are an inherent feature
of almost all societies and systems, whether they are
effective  regimes,  dysfunctional  democracies,  or
primitive autocracies. Elite theory sees the interactions
among elites—whether cooperative or conflictual—as
the  essential  determinant  of  whether  institutional
arrangements will prove stable or not [3].

The  structuralist  school  of  thought  regarding
democratic transitions stresses that elites are bound
by context; that is, democratic transitions come about
as  a  result  of  changing  economic  structures  that
create  divisions  within  the  old  dominant  elites  that
lead  to  regime  collapse  [19,20].  Transitions  to
democracies occur when new elite alignments arise in
which  elites  cooperate  in  maintaining  the  rules  of
democratic competition. Structuralists also emphasize
that powerful nations wield significant influence over
elite  dynamics  and  democratic  transitions  in  less
powerful states [19,21].

The literature on factionalism argues that countries
with  high  levels  of  factionalism  have  high  risks  of
regime  instability  and  violent  conflict.  Factionalism
reflects  the  presence  of  parochialism  (a  focus  on
group  interests  rather  than  national  issues  and
interests),  polarization (intense conflict  in  a  winner-
take-all,  hostile  environment),  and  violent  factional
mobilization [22,23]. Scholars of factionalism believe
that international intervention is often the only way to
change or influence elites' political actions. As Keefer
and  Knack  [24]  note,  "in  situations  where  political
systems  are  highly  polarized…a  political  stalemate
between the two groups develops and, unless a force
emerges that encourages cooperation [the stalemate]
will prevent the development of coherent policy until
one  group  emerges  victorious  or  until  the  divisions
shake the polity apart".

From  the  new  institutionalism  perspective  (e.g.,
[25]), the concept of credible commitments forms the
lever that either reduces or strengthens factionalism.
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Credible  commitments  are  formal  and  informal
interactions  among political  competitors  that  ensure
that factional interests are protected, that parochial-
ism is overcome by compromise, and that polarization
is avoided. Positive interactions entail the perception
of  fair  treatment  and  a  mutual  commitment  to
resolving  issues  through  established  channels,  irre-
spective  of  which  group  holds  official  power.
Compensation to elite ruling coalitions for withholding
coercion and allowing stability to exist within the state
comes  in  the  form of  political  and economic  rents,
which  are  shared  among  the  members  of  the
coalition.  The  status  quo  is  threatened  when  new
groups demand a share in the rents and a role in the
ruling coalition. North, Wallis and Weingast argue that
the government's failure to make or keep its credible
commitments  to  maintain  stability  and sharing  eco-
nomic  and  political  rents  increases  the  odds  of  a
regime collapse. Other institutionalist approaches sim-
ilarly argue that long-established patterns of cooperat-
ive  behavior  rooted  in  colonial  or  legal  traditions
reflect  agreements and pay-offs  that  promote intra-
elite  cooperation  and  thus  maintain  democratic
institutions [12,13,26,27]. Goldstone and Ulfelder [18]
argued that "the key to maintaining stability appears
to lie in the development of institutions that promote
fair and open competition, avoid political polarization
and factionalism, and impose substantial  constraints
on executive authority".

All of these theoretical perspectives argue for the
importance of  elite  actions—whether shifts  in  align-
ments, agreements, commitments, or polarization and
conflict—in shaping the progress toward democracy.
Yet all also tend to take a long-term view of change,
showing how differences emerge across decades or
even centuries. This is of little help in identifying, as
an  emerging  democratic  state  approaches  its  early
national  elections,  whether  any  newly  forged  elite
agreements  or  newly  adopted  institutions  will  hold.
Certainly some countries that were not blessed with a
long  history  of  favorable  institutions  have  made
successful  transitions to  stable  democracy,  including
Greece,  Spain  and  Portugal  in  Europe,  Brazil  and
Colombia in Latin America, South Korea and Indonesia
in  Asia,  to  name  just  a  few.  Yet  other  countries
appeared  to  have  adopted  sound  democratic
institutions, but failed to sustain them and went into
democratic  retreat,  such  as  Chile  in  the  1970s,  or
Nigeria several times reverting to military rule, as just
two  examples.  Our  goal  in  this  paper  is  primarily
empirical;  we  ask:  among  low-income  emerging
democracies,  does  the  evidence  regarding  elite
interactions  around  national  elections  reveal  any
particular patterns, or are there any specific cooperat-
ive or conflictual events or actions, that are significant
predictors of later stability or retreat?

Yet  our  analysis  also  lets  us  address  theoretical
issues.  If  the  new  institutionalists  are  correct,  and
democratic progress rests on strong institutions 'tying

the hands' of elites to prevent conflictual actions, then
in the period around elections in countries moving to
stable democracy we should see very few conflictual
actions  and  almost  entirely  cooperative  events  and
actions, as the institutions shape behavior. Countries
lacking  strong  institutions  to  bind  elites  would
conversely show mainly conflictual behavior, as elites
maneuver  to  grab  power  and  elections  are  just
another occasion for power struggles. By contrast, if
the theorists  of  democracy as emerging from hard-
won  elite  bargains  and  evolving  agreements  are
correct, so that elites retain great autonomy and have
to decide whether or not to cooperate in upholding
democratic  institutions,  we  expect  that  the  period
around elections in emerging democracy would show
a combination of conflictual and cooperative events,
with the balance shifting somewhat toward coopera-
tion  where  stable  democracy  develops,  but  shifting
toward  conflict  where  democracy  breaks  down.  We
can thus shed light on the institutional constraints vs.
elite  bargaining  paradigms  by  asking:  are  different
outcomes associated with clear patterns of predomin-
antly conflictual or cooperative behavior?

We also can address the structuralists' claims about
the importance of international intervention—when we
add  international  efforts  to  reinforce  democratic
behavior to the mix of elite interactions and events,
how significantly  do  such  efforts  shift  the  odds  for
stable democracy in the near future?

Thus this paper asks three empirical questions: Do
any specific elite actions or events observed around
national  elections  in  low-and  middle-income  states
show a significant tendency to portend future demo-
cratic stability or retreat? Does the mix of cooperat-
ive  and  conflictual  events  observed  around  such
elections  indicate  strong  effects  of  institutions
creating predominantly cooperative or predominantly
conflictual settings, or does the mix reflect more fluid
and closely balanced settings in which elites appear
to  be  moving  back  and  forth  toward  settlements?
Does  international  intervention  around  national
elections make a significant difference in promoting
stable outcomes?

3. Data and Methods

These questions were addressed by developing typo-
logies  of  conflict-precipitating  and  cooperative
events, and counting the various types of events that
occurred in 40  partial  democracies  in  the eighteen
months  before  and  six  months  following  national
elections for  either  national  legislatures or  national
executives  between  1991  and  2007.  The  partial
democracies  were  selected,  as  described  in  more
detail below, to include counties that both sustained
democracy for  years  after  their  elections,  and
countries  that  failed  to  do  so.  The  countries  and
periods  studied  in  this  research  are  shown  in
Appendix 1.
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3.1. Independent Variables

From a review of the literature on democratic trans-
itions,  factionalism and the new institutionalism, we
identified  23  discrete  types  of  events  and  actions
involving elites. We began with 11 "conflict-precipitat-
ing" and 12 "cooperative" events/actions. A "conflict-
precipitating" event or action is described as one that
initiates  or  heightens  hostility,  conflict  and  tensions
between opposing parties and reduces the scope for
mutual trust and cooperation. A "cooperative" event
or action brings parties previously hostile, in conflict
or not cooperating to a greater level of mutual trust
and cooperation.

We  do  not  distinguish  between  "actions"  and
"events", as the events we are observing are usually
just  the  outcomes  of  prior  elite  actions.  Some
observers  might  treat  a  boycott  of  elections  as  an
event; others as an action. The arrest of an opposition
leader is an event, but it is also an action by the ruling
elites. Our goal was to identify events or actions that
could be given a specific date and place and identified
from  news  accounts  regarding  a  country  in  the
months  leading  up  to  and  following  a  national
election. Thus, every time a riot is reported, a conflict
event  is  recorded;  we divide these  events  into  two
categories—those that draw little or no response from
the government, and those that draw a strong military
response from the government. A full description of all
identified cooperative and conflict-precipitating events
and actions is given in Appendix 2 [28].

Information on the occurrence of cooperative and
precipitating events and actions was obtained from an
examination  of  local  and  international  print  media
over  a  two-year  period  for  each  country  revolving
around  a  potentially  contentious  upcoming  national
election.  The time period stretches from 18 months
prior  to  the  election  to  six  months  following  the
election.  Elections  present  a  critical  opportunity  for
change in the political system. It  is  around election
time that the opposition is most vocal and looking to
strengthen its support base, while the ruling party is
reactive  and  attempting  to  maintain  its  supremacy.
Interactions in the months leading up to an election,
or in the months immediately following, when results
may be contested, offer ample opportunity  for both
government and opposition leaders to signal whether
they intend to cooperate with opponents or not.

We  found  that,  as  the  time  before  or  after  the
election date increased, fewer elite actions or events
occurred.  Once  the  data  had  been  coded,  we
discovered that within the 18-month period prior to an
election, an average of 7.003 months passed before
the first  event  was coded.  Furthermore,  in  the six-
month period following the election, we found that an
average  of  4.55  months  passed  between  the  last
coded  event  following  the  election  month,  and  the
end of the six month period. What this shows clearly
is that the vast majority of identified elite actions and

events  took  place  within  the  period  from one year
before to two months after the election. The further
one stretches the time frame, the steeper the drop off
in the observed cooperative and conflictual events.

Two coders populated the dataset, checking for the
presence of any of the identified events in a month-
by-month  examination  of  media  accounts  of  state
politics.  A sample of  results  was replicated by each
coder to ensure inter-rater reliability of the coders.

Those events that did not occur at all in the groups
of  countries  analyzed,  or  were  observed  in  only  a
handful  of  instances,  were  omitted  from the list  of
variables. For cooperative events, the resulting refined
list included seven (out of the original twelve) cooper-
ative events. Five were internal events: Bringing the
opposition into the government (BringOpp),  conces-
sion or agreement by government leaders to accept or
act on opposition demands (ActOnOpp), a big win by
either the regime or the opposition in a free and fair
election (BigWin), explicit negotiations between gov-
ernment  and opposition  leaders  to  resolve  disputes
(ExplNeg), and agreement of a regime leader to step
down prior to the scheduled election, usually to clear
the way for another candidate (StepDown). Two types
of international interventions were observed: interna-
tional intervention to promote free and fair elections
(Interv)  and international  pressure  for  reconciliation
and fair play (IntPres). All of these events could be
seen as changing the calculus of political actors in the
direction of democratic stability. BringOpp, ActOnOpp,
ExplNeg, and StepDown all indicate that ruling groups
are  willing  to  make  a  constructive,  compromising
response  to  demands  of  the  opposition.  BigWin,
Interv,  and  IntPress  all  indicate  to  both  ruling  and
opposition  groups  that  either  the  electorate  or  the
international  community  is  strongly  committed  to
backing fair and cooperative conduct.

A similar refinement was undertaken with conflict-
precipitating events, as we set aside those that were
not or only rarely observed in the cases investigated.
The resulting six (out of the original eleven) events
were: No action by the government in response to op-
position protests (NoAction), extremely harsh military
actions against a guerrilla rebellion, opposition group
or protestors (MilExt), political acts by the opposition
to undermine the elections or the ruling regime, such
as boycotts, assassinations or refusal to accept elec-
tion  results  (OppActs),  constitutional  struggles  in
which groups contest key rules of the game, challen-
ging or seeking to change the constitution (ConstStr),
coercive acts by the regime to undermine or hinder
the opposition from fairly contesting an election, such
as arresting or assassinating opposition politicians or
banning an opposition party (ContrlOpp), and guerrilla
or terrorist acts by the opposition (VioActs).

3.2. Dependent Variables

We started with a group of 14 cases identified in the
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Political Instability Task Force Problem Set [29] that
experienced a major democratic retreat or instability
within a year of scheduled elections (before or after)
between 1991 and 2007. These constituted our cases
of democratic retreat centered on elections. In each of
these cases, there occurred a retreat from democracy,
defined as any of the following conditions being met:
There  is  a  successful  coup,  the  regime  indefinitely
postpones  or  cancels  an  election,  or  the  regime
outlaws the opposition or disqualifies it from particip-
ating in an upcoming election.

We began with 1991, because the period following
the end of the Cold War created a new world, reflect-
ing rapid changes in global power as well as regimes.
Focusing on the post-Cold War era gave us a more
consistent time frame in which to test relationships.
We ended with elections no later than 2007, because
we wanted to be able to check our work for longer
event horizons—up to two years beyond the elections,
and  when  we  began  this  research  in  late  2010,
complete  data  was  only  available  through  2009.
However, as we noted above, stretching out the time
frame provided few or no important additional events
—all the 'action' appears to take place in the months
immediately before and after the scheduled elections.
The  chosen  period  of  1991–2007  also  offered
reasonably  complete  and  accessible  information  on
political  events  from  on-line  references  such  as
Keesing's World News Archive and LexisNexis, and a
manageable number of cases for coding.

We then selected a random sample of 26 countries
(roughly twice as many as the problem cases, since
the  former  are  relatively  rare)  from those  low and
middle-income countries (GNI/capita under $10,000 in
constant  2000  U.S.  Dollars)  that  held  national
elections  between  1991  and  2007,  and  did  not
experience a democratic retreat within the two years
following their election. We restricted ourselves to low
and middle-income countries because of Przeworski et
al.'s [6] finding that high income democracies do not

retreat from democracy; we wanted comparison cases
in  which  such  a  retreat  was  possible,  but  did  not
occur.  In  three  of  these  countries,  two  national
elections were held during this period; we thus ended
up with 29 cases of elections that did not lead to a
democratic retreat.

In this paper we refer to the 14 country cases in
which a retreat  from democracy occurred around a
scheduled election (either in the twelve months before
or after) as the "retreat" cases. The "no retreat" cases
consist of 29 elections in 26 countries, in which no
such retreat occurred in a similar twenty-four month
period bracketing the election.

The countries we examined had Polity IV regime
scores that varied widely, ranging from –7 to +10 on
the Polity IV scale during the period of analysis. Figure
1 shows the trajectories of the average Polity scores
for the retreat and no retreat cases over a four year
period: two years before,  the year of,  and the first
year after the observed elections.

As can be seen from the graph, for both sets of
countries—the  retreat  and  no  retreat  cases—the
average Polity score over the observed period was 2.6.
In  other  words,  most  of  the  countries  were  indeed
emerging democracies, with Polity scores barely above
the  zero  point  separating  democracies  from
dictatorships. However, while the no retreat countries
started, on average, with a negative polity score, they
ended with a positive score. By contrast, the retreat
countries started with an average polity score of +4,
but declined by nearly seven steps over the four years
we observed them to an average score of –2.71.

In some of the democratic retreat cases, such as
Armenia  and  Thailand,  there  were  very  dramatic
declines in the Polity scores from high positive values
(7  and  9)  to  large  negative  values  (–5  and  –6).
Moreover, violence often flared or intensified—in six of
the  fourteen cases of  democratic  retreat,  civil  wars
were started, resumed, or intensified in response to
the calling or miscarriage of elections.

Figure 1: Polity movement across all cases.
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For most no retreat cases, the difference between
the Polity scores for countries at the beginning and
end of their analysis period was either zero or a small
positive gain, indicating that there was a continuation
of the status quo rather than significant progress. In
many  cases,  the  prevailing  situation  was  far  from
ideal. Some no retreat countries—Mauritania, Djibouti,
Guinea,  Chad  and  Tunisia—had  scores  that  were
consistently negative, ranging from –7 to –2. These
regimes may have been only partially democratic, but
even in unpromising circumstances they were able to
hold elections with some opposition participation and
experienced  no  marked  retreat  from  democratic
processes or collapse of government institutions.

4. Analysis and Results

For our initial analysis, we explored the relationship of
the individual cooperative and precipitating events to
the  retreat  and  no  retreat  outcomes  using  Chi-
squared  tests.  We  found  five  of  the  six  common
conflict-precipitating  events  to  have  a  statistically
significant positive association with democratic retreat
at  the  10%  level:  NoAction,  ConstStr,  ContrlOpp,
OppActs,  and  VioActs.  (ContrlOpp,  OppActs  and
VioActs were also significant at the 5% level.) These
events  therefore  act  as  indicators  of  a  coming
democratic  failure,  presumably by  showing  that  the
ruling  coalition  and/or  the  opposition  will  not  work
with each other in ways that respect legal processes
and promote stability.

We  found  that  only  two  cooperative  events,
AcceptDef  and IntPres,  had a statistically  significant
relationship with democratic retreat at the 10% level.
Interestingly, the effect of IntPres was negative, as it
was observed more frequently in cases of democratic
retreat. Indeed, we found to our surprise that several
of the cooperative variables occurred more frequently
in the retreat cases than in the no retreat cases. 

As  we demonstrate  below,  this  was  because  the
cases of democratic retreat had both a higher level of
cooperative  events  and  a  much  higher  level  of
conflictual  events.  It  appears  that  cases  with  high
levels  of  conflict  also  elicited  a  large  number  of
cooperative  actions  as  efforts  to  respond  to  the
conflict. This higher volume of cooperative events in
cases of democratic retreat meant that several of the
cooperative  events  and  actions  showed  an
unexpected, positive relationship to democratic retreat
when examined individually.

It  is  therefore  necessary  to  examine  the  joint
effects  of  the two kinds of  events  and actions and
their  relationship  to  democratic  outcomes.  Figure  2
presents these findings, showing the average number
of conflict precipitating events, the average number of
cooperative events, and the difference between them
for  both  the  democratic  retreat  and  the  no  retreat
cases.

It is quite striking to see how much the difference

between the number of precipitating and cooperative
events  differs  in  the  two  groups  of  countries.  In
countries where a retreat from democracy occurred,
we observed on average 2.6 more precipitating events
than cooperative events;  where no retreat  occurred
the  difference  went  in  the  other  direction,  with  on
average  0.3  fewer precipitating  than  cooperative
events.  The  magnitude  of  the  difference  between
conflict  and  cooperation  appears  to  be  crucial  in
whether democratic retreat occurs.

This difference is driven mainly by the incidence of
conflict-precipitating events and actions. There was a
significantly  higher  average  number  of  conflict-
precipitating  events  in  countries  with  democratic
retreat (7.7 vs. 3.1). There were more modest differ-
ences in the average number of  cooperative events
(5.1 vs. 3.4). Still, there was a higher prevalence of
cooperative  events  in  countries  where  there  was  a
democratic  retreat.  At  first  glance,  this  may  seem
counterintuitive.  However,  it  demonstrates  that  in
countries  sliding  toward  political  crisis,  there  are
usually attempts to reverse the slide through cooper-
ative acts. The fact that cooperative events were fairly
similar  in  incidence  in  both  retreat  and  no  retreat
cases accounts for the finding that most cooperative
events  were  not  statistically  significantly  associated
with  no  retreat  outcomes,  and  that  several  in  fact
were more commonly found in the no retreat cases.

Thus the answer to our first question is that there
are observable  differences  in  the  frequencies  of
conflictual and cooperative events that can distinguish
between  the  cases  where  democracy  suffered  a
retreat and those where it did not.  In particular, it is
difference  between the  level  of  conflictual  and
cooperative events and actions that appears crucial.

Figure  2: Frequency  distribution  of  conflict-
precipitating and cooperative events.
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It is where conflict-precipitating events occur consid-
erably more often than cooperative events and actions
that  democracy  will  likely  fail.  On  the  other  hand,
where  cooperative  events  balance  closely  or  even
slightly outweigh conflict-precipitating events, democracy
is  unlikely  to  retreat.  Perhaps  our  most  interesting
finding is that it is not necessary for cooperative events
to dominate, nor for conflict to be wholly absent, for
democracy to prevail and continue. All that is neces-
sary is for cooperative actions and events to fully bal-
ance conflictual events, and to avoid a strong imbal-
ance in elite interactions and events in favor of conflict.

We go further to identify the most important such
events and actions, and develop a regression model of
their effects, in the following section.

In  regard  to  our  second  question,  the  evidence
clearly  favors the theory of democracy as emerging
from elites freely bargaining and maneuvering toward
agreements,  rather  than  being  bound  or  strongly
guided by prior institutional arrangements. In the no
retreat  cases,  the  numbers  of  cooperative  and
precipitating  events  were  very  nearly  even,  with
cooperative  events  only  slightly  dominating.  We
therefore find no evidence that during these periods
around  national  elections,  prior  existing  institutions
strongly  restrained  elites  from  conflictual  actions.
Rather,  it  appears that  in a rough balance between
cooperative and non-cooperative actions and events,
the cooperative actions and events only slightly won
out. Similarly, the retreat cases do not show a wholly
unrestrained  conflictual  pattern  of  elite  interactions.
Rather, these cases show quite significant efforts by
elites  to  work  toward  cooperation,  with  even  more
cooperative actions or events than in the no retreat
cases (average 5.1 vs. 3.4 per case), that were in the
end  overwhelmed  by  even  greater  numbers  of
conflictual actions and events. It thus appears than an
institutional  theory of  democratic  success vs. failure
does not fit our data, at least for the very short-term
framework being investigated here (outcomes up to
one year beyond the election). Rather, it seems that
elites were constantly choosing and shifting between
conflictual  and  cooperative  approaches,  and  that
stable resolutions reflected a very narrow triumph of
cooperative choices. 

The  cases  of  Thailand,  Bulgaria,  and  Estonia
illustrate  how  the  frequency  of,  and  gap  between,
conflict-precipitating and cooperative events can affect
regime  stability.  Thailand  is  an  extreme  case  of
cooperation and conflict. There were 16 total events
of cooperation and conflict during the two-year period
under study (October 2004–2006, bracketing the April
2006 election). Of these, four were cooperative events
and  12  were  conflict-precipitating  events.  In  early
2005, then Prime Minister Thaksin Shinawatra's Thai
Rak Thai (TRT) Party won a major victory at the polls.
The Democrat  Party  conceded defeat,  sacking their
party leader. Yet instead of working within the political
system,  with  this  new  mandate  Thaksin  began  to

consolidate power in the executive, and attempted to
silence  the  media  through  the  courts  and  through
purchases  of  media  outlets.  Thaksin's  cabinet
approved a special  decree—"The Emergency Powers
Act"—that gave Thaksin sweeping powers to deal with
Muslim separatists in Southern Thailand. His adminis-
tration also put on trial individuals who criticized the
government.

The opposition Democrats and their allies reacted
strongly to these actions, pressuring the government
through  means  outside  of  the  system  of  political
cooperation, such as bomb plots and street protests,
to  give  up  its  attempts  to  consolidate  power  and
control the media. There were few attempts at elite
cooperation.  One  came  during  the  height  of  anti-
government protest marches when Thaksin signaled
that he would step down and not run again if protest
leaders  agreed  to  end  street  protests.  This  act  of
cooperation was isolated and was not followed up by
other  signals  of  cooperation  and  compromise.  A
distrusting Democrat Party boycotted the 2 April 2006
election, resulting in the TRT being able to grab most
of  the  seats  in  the  parliament.  With  an  absolute
majority in the parliament, Thaksin took on the power
of the military, seeking to undermine senior officers.
But the military struck back—in October 2006 he was
ousted in a coup, thus producing a democratic retreat.

Bulgaria shows a different pattern. As a loss for the
ruling BSP party seemed imminent in the presidential
and  parliamentary  elections  scheduled  for  1997,
marked instances of conflict arose. However in light of
widespread public protests, the ruling party bowed to
pressure and refrained from forming a new cabinet
and instead allowed a caretaker government to take
over until the parliamentary elections were over. The
government eventually stepped down and allowed the
opposition  party  UDF  to  take  over  the  reins  of
government.  Thus,  the  country  was  able  to  avoid
retreat  due  to  a  prevalence  of  cooperative  events
which allowed for a smooth transition of power.

Estonia provides a case where retreat could have
happened,  given  that  the  legislature  passed  a  no-
confidence motion in 1994 against the reigning Prime
Minister Mart Laar, who was forced to step down and
allow  Andres  Tarand  to  take  over.  However,  the
country  surprisingly  saw  no  conflict-precipitating
events on the part of the ruling regime or the opposi-
tion. Instead the 1995 elections were allowed to take
place and the opposition party KMU won, eventually
forming a coalition government with the Centre Party.

While the frequency of cooperative and precipitat-
ing events and the gaps between them are important
factors  in  democratic  retreat,  there  may  also  be  a
pattern in how elite interactions unfold within a partic-
ular election period that may be important for under-
standing  regime  outcomes.  That  is,  do  cooperative
and conflictual  events  tend to cluster  together,  and
does one type tend to have a higher event density
than  the  other?  To  explore  this,  an  event  density
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score was calculated for each country to understand
what effect,  if  any,  event  clustering  had  on regime
stability  [30].  Figure  3  illustrates  the  results  of  the
examination of event clustering.

The  average  cluster  value  of  events  for  the
democratic  retreat  cases  was  0.81,  whereas  the
average cluster size for cases in which there was no
democratic  retreat  was  0.73.  So  in  both  cases,  all
events  tended  to  occur  in  clusters,  rather  than  as
isolated incidents.

In  distinguishing  between  retreat  and  no  retreat
cases, the cluster analysis follows the same pattern as
the  event  counts—it  is  the  difference between
precipitating and cooperative events that matters. The
cluster value for cooperative events is about the same
for both retreat and no retreat cases (0.69 vs. 0.67).
However,  in  the  cases  of  democratic  retreat  the
clustering  value  for  conflict-precipitating  events  is
higher  than  for  cooperative  events  (0.75  vs.  0.69),
while for the no retreat cases the clustering value for
precipitating  events  is  lower  than  for  cooperative
events  (0.54  vs.  0.67).  Thus  we  find  a  strong
preponderance of density of cooperative events over
precipitating  events  characterizes  the  no  retreat
cases; while a modest preponderance in the density of
precipitating events over  cooperative events  charac-
terizes the cases of democratic retreat. This means that
in either outcome, it is usually a series of events, rather
than one specific event or action, that tilts the outcome
and determines democratic retreat or stability.

Figure 3: Cluster value results.

4.1.  Specific  Variables  and  a  Democratic  Retreat
Model

The next stage in the analysis was to determine the
relative  impact  of  specific  events  and  actions  on
democratic  retreat  or  persistence.  We  did  this  by
conducting a multivariate logistic regression, pooling
all the cases and events [31]. The results showed four
events  were  statistically  significant.  These  were

BigWin,  ConstStr,  ContrlOpp,  and  VioActs.  The
regression model is  depicted in Table 1. The model
had a 0.5 R2 value.

Table 1: Four variable logistic model.

Indep. Var. Odds Ratio Std. Err.
BigWin 0.063 (0.076)**

ConstStr 3.306 (2.229)*
ContrlOpp 1.709 (0.455)**
VioActs 7.099 (4.868)***

Note:  Entries  are  based  on  unstandardized
parameter  estimates  in  logistic  regression
equations  for  the  cases  in  our  sample.  Standard
errors  are  depicted  in  parentheses.  *  p  <  0.1;
** p < 0.05; *** p < 0.01

The  odds  ratios  indicate  that  in  our  sample  an
incidence  of  event  BigWin  sharply  decreases  the
relative odds of a democratic retreat by approximately
94%. Evidently, a decisive victory in an election that is
considered  free  and  fair  gives  the  winning  party
sufficient  standing  to  deal  with  opponents  from  a
position  of  security.  It  may  also  deprive  opposition
elites of the strength to keep contesting the regime's
right to hold power. Conversely, the incidence of event
ContrlOpp increases the relative odds of a democratic
retreat  by  70%.  Thus,  regimes  that  are  willing  to
place significant new restrictions on opponents in the
run-up to  elections  are  well  on  their  way  to  a  full
retreat  from  democratic  government.  Another  way
that  governments  restrict  opponents  is  through
changes to the constitution. An incident of ConstStr
raises  the  relative  odds  of  democratic  reversal  by
230%,  more than twice as much as  an incident  of
ContrlOpp. The strongest effect is from an incident of
VioActs;  this  increases  the  relative  odds  of  a
democratic retreat by roughly 610%, more than twice
as much as constitutional struggles. Violence by the
opposition  (not  the  government,  which  is  MilExt)
either  in  the  run-up,  or  immediately  following,
national elections seems to give the ruling regime an
opportunity  to  suppress  the  opposition  and  retreat
from democracy in the name of security. It may also
be a signal that the opposition believes the regime is
not giving it a fair opportunity in the elections, and
therefore has to pursue its aims by direct attacks on
the government.

The  probability  of  a  democratic  retreat  was
predicted  for  each  of  the  countries  in  the  analysis
using  the  logistic  regression.  The  model  correctly
predicted  no  retreat  in  89.66%  of  the  cases  that
remained democratic and correctly predicted retreat in
78.57% of  the  cases  that  experienced a significant
retreat.

4.2. Patterns of Regime-Opposition Interactions

We  further  explored,  through  factor  analysis,  the
possibility  that  our  events  and  actions  fell  into
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patterns of cooperative and precipitating events. Such
composite  factors  might  characterize  common
trajectories that lead to democratic retreat or stability.
For  our  paper  we  use  principal  component  factor
analysis. From a factor rotation with up to 5 factors, a
possible  three-factor  solution  emerged.  This  three-
factor solution is outlined in Table 2 along with the
factor score coefficients for each of those variables.
The  factor  coefficients  indicate  that  each  factor  is
composed  of  roughly  equal  weighting  on  its
component variables.
New composite variables were created by combining
the variables in each factor. These were: Factor 1—
Violence,  Intervention  and  Negotiation;  Factor  2—
Elections  and  Policy;  and  Factor  3—Ruling  Party
Actions.  The  factor  score  method  was  used  (factor
scales are preferred for binary data). Individually the
variance for Factor 1 is 2.42, variance for Factor 2 is
2.22,  and  variance  for  Factor  3  is  2.16.  A  logistic
regression  was  conducted  using  the  factor  scores.
Table 3 illustrates the results of the regression. The
model had a 0.25 R2 value.

An increase in Factor 1:  Violence, Intervention
and  Negotiation  (VioActs,  IntPres  and  ExpNeg)
increased  the  relative  odds  of  democratic  retreat.
Factor 1 can be thought of as indicating a process in
which violent acts—usually a guerrilla war or acts of
terrorism—on  the  part  of  the  opposition  result  in

international  pressure,  which  then  brings  parties  to
the  negotiation  table.  However,  this  pattern  of
international  pressure  and  explicit  negotiation  in
conjunction  with  violent  opposition  actions  had  a
negative impact on democratic stability.

This pattern is exemplified by the politics of Congo-
Brazzaville  between  1996  and  1998.  In  July  1996,
armed  militias  loyal  to  former  President  and
opposition leader Denis Sassou-Nguesso occupied the
northeastern  town  of  Mossaka  to  prevent  the
installation of the new mayor Jean-Michel Bokamba-
Yangoma, a member of the presidential group, who
had defeated an opposition candidate close to Sassou-
Nguesso in  recent mayoral  elections.  Over  the next
year,  the  conflict  descended  into  Civil  War,  as  the
regime, led by democratically elected president Pascal
Lissouba, and the opposition engaged in large scale
tit-for-tat violence. In June of 1997, President Jacques
Chirac of France appealed personally to Lissouba and
Sassou-Nguesso  to  end  hostilities.  Both  factions
engaged in explicit negotiations, including ceasefires
and  UN  and  African  Union  sponsored  peace  talks.
These efforts ultimately failed when a coup took place
in  October  1997,  orchestrated  by  former  president
Sassou-Nguesso.

Yet this process of violence, international pressure
and  negotiation  is  just  one  possible  route  of  the
political process. 

Table 2: Three-factor solution.

Factor/Label Variable Coefficient

Factor 1

ExplNeg Explicit negotiations between government and opposition 
leaders to resolve disputes. 0.301

IntPres International pressure on competing political leaders or 
parties for reconciliation and fair play. 0.260

VioActs Guerrilla or terrorist acts by the opposition. 0.352

Factor 2

BigWin A free and fair election that produces a large majority in favor 
of one party. 0.297

StepDown Willingness of a government leader to step down (whether 
because of term limits, retirement or electoral defeat). 0.255

OppCont Evidence that the opposition will successfully contest for 
power. 0.253

NewPol New policy departures by a civilian regime where the military 
is strong and concerned. 0.269

Factor 3

ActOnOpp Concession or agreement by government leaders to accept or 
act on opposition demands.

0.330

NoAction Popular pressure by riots or demonstrations combined with an 
indecisive or inactive regime. 0.324

ConstStr Constitutional struggles in which groups contest key rules of 
the game, challenging or seeking to change the constitution. 

0.322

ContrlOpp Coercive acts by the regime to undermine or hinder the 
opposition from fairly contesting an election. 0.292
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Table 3: Three factor logistic regression.

Independent
Variable Odds Ratio Std. Err.

Factor 1 2.267 (0.92)*
Factor 2 0.519 (0.23)
Factor 3 2.701 (1.12)*

Note:  Entries  are  based  on  unstandardized
parameter  estimates  in  logistic  regression
equations  for  the  cases  in  our  sample.  Standard
errors are depicted in parentheses. * p < 0.05

Instead  of  using  violence,  the  opposition  could
pressure the regime through non-violent action [32].
The  international  community  could  decide  that
pressure alone is insufficient to thwart a political crisis
and  intervene  directly  in  the  election,  and  the
opposition  could  choose  constitutional  and  peaceful
means,  instead  of  violence,  to  protest  regime
repression. A number of potential pathways of political
conflict are illustrated in Appendix 3.

Factor 2: Elections and Policy (OppCont, BigWin,
StepDown, NewPol) demonstrates a pattern of events
and actions that  had  substantial  positive  effects  on
democratic  survival.  This  result  is  in  accord  with
expectations  since  it  reflects  an  environment  of
political competition in which both sides respect the
process  and  are  willing  to  accept  the  results  of
elections. That is,  the opponents are able to effect-
ively contend for power, one side scores a clear and
decisive victory in elections, and the losing party steps
down  from power  while  civilian  leaders  create  new
policies to diminish the military's role. 

This process occurred in Bulgaria during the 1996
presidential  election.  In  the run up to  the election,
polls indicated that the UDF opposition coalition can-
didate Peter Stoyanov had a good chance of winning
the presidential election. The election resulted in Stoy-
anov winning 59.9% of votes. Prime Minister (PM) and
ruling party leader Zhan Videnov agreed to step down
as both PM and party leader. In April, 1997, the UDF
won a decisive parliamentary election. During this period
there were no regime actions to control the opposition
or prevent them from fairly contesting the election.

The  case  of  Bulgaria  shows  that  while  partial
democratic regimes sometimes tip the scales in their
favor,  they may choose not  to overtly  suppress the
opposition.  Instead,  democratic  consolidation  is  ad-
vanced if the regime displays a willingness to compete
for political power within the political system. There
are  other  options  open  to  both  the  opposition  and
ruling  regime  along  the  way  that  would  set  the
country on a different course. For example, once the
ruling regime saw that the opposition was running a
strong campaign, they could decide to suppress them.
And  if  the  opposition  wins,  the  ruling  party  could
refuse  to  step  down,  resulting  in  the  failure  of
democracy  (see  Appendix  3).  Factor  2  shows  the
positive  power  of  this  cluster  of  cooperative  events

and actions to preserve democratic institutions.
Factor 3: Ruling Party Action (ActOnOpp, NoAc-

tion,  ConstStr,  ContrlOpp)  represents  the  opposite
pattern—a cluster of conflict-precipitating events and
actions—and had the largest impact on the odds of
democratic retreat. Factor 3 reflects an option-choice
framework. In this scenario the opposition is active,
and the regime considers them a threat. The regime
chooses from several  options—give  in  to  opposition
demands,  ignore  them,  or  suppress  the  opposition
using a change in the constitutional rules or force—
sometimes using all of these options in the lead-up to
an election. The presence of the latter three variables
in  the  factor  indicates  a  choice  to  deal  with  the
opposition by constraining them rather than engaging
with  the  opposition.  ContrlOpp and ConstStr  reflect
the suppression of new groups and changing of the
rules of the game to benefit the ruling coalition. Thus
the third factor runs the spectrum of responses from
conciliation,  to  ignoring,  to  actively  suppressing  the
opposition.

Albania seems to exemplify this pattern. In Albania
there  were  multiple  instances  in  which  the  regime
tampered  with  the  constitutional  and  legal  system.
These included dismissing the head of the Supreme
Court,  barring  officials  that  had  served  under  the
erstwhile Communist regime, and the passage of new
laws requiring screening of  public  officials'  activities
under the communist  regime. Among many political
arrests  and prosecutions,  the  ruling party  convicted
the leader of the Albanian Socialist Party on dubious
grounds and the police on numerous occasions broke
up  meetings  of  the  opposition  party  PSS.  Under
intense international pressure, an attempt was made
by the major parties to come to the negotiating table
and the ruling party did eventually agree to several of
the  opposition  demands.  Nonetheless,  Albania's
democracy still experienced a sharp retreat.

The  factor  analysis  does  not  provide  a  superior
model for forecasting democratic outcomes across the
entire data set. This is because these particular clusters
only  occur  in  some of  the  cases;  better  results  are
obtained  with  the  four  variable  logistic  regression
shown in Table 1, as these particular events are found
more commonly across the cases. However, the factor
analysis  does  show  that  certain  of  our  events  and
actions  do  tend  to  align  together  in  characteristic
patterns. 

The  pathways  to  these patterns  are  indicated  in
Appendix  3.  This  figure  shows  how many  'decision
points' we found where elites could choose cooperat-
ive or conflictual interactions. We do not rule out the
fact  that  once  a  democracy  becomes  consolidated
these choices become institutionalized or rule-bound,
so  that  in  established  democracies,  certain  choices
(e.g.  banning an opposition party or using extreme
military  force  against  political  opponents)  become
unthinkable,  and  cooperative  events  completely
dominate. Our analysis of the events around elections
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in emerging democracies, however, shows how often
both conflictual and cooperative events arose. Clearly,
a  theory  of  elite  interactions  that  involves  a  high
degree of elite choice, and outcomes that, in the near
term, depend on whether the preponderance of those
choices leans toward cooperation or conflict, best fits
the conditions in emerging, partial democracies.

5. Conclusions

This  paper  provides  significant  evidence  for  the
importance of elite interactions in the development of
democratic  stability  and  retreat.  An  analysis  of  the
total  numbers  of  events  across  two  groups  of
countries  with  different  outcomes  revealed  that  the
observed incidence of elite interactions and events in
a precipitating or cooperative direction in the months
around  national  elections  is  crucial  in  determining
those outcomes.

The logistic regression analysis bears out our hypo-
thesis that specific actions and events can predict, at
least for the short term, whether an election will lead
to  the  continuation  or  ending  of  progress  toward
democracy. The four variable model identified demo-
cratic  retreat  and  democratic  continuance  for  the
cases in this data set approximately 79% and 90% of
the  time,  respectively.  A  key  finding  is  that  we
generally do not see a simple pattern of all cooperat-
ive  events  and  actions  in  successes  vs.  all  conflict-
precipitating events and actions in failures. Rather, in
all  our  observed  emerging  democratic  countries  we
see  a  combination  of  cooperative  and  conflictual
events/actions  around elections;  what  differs  is  the
balance  and  specific  combinations  of  events  and
actions. A significantly higher incidence of precipitat-
ing  events,  such  as  violent  acts  by  the  opposition,
control  of  the  opposition  through  overt  repression,
and control of the opposition through manipulation of
the constitutional rules is indicative of a failure on the
part of the ruling coalition to keep up its commitments
toward withholding violence, maintaining stability and
sharing  political  and  economic  power  with  new
claimants. Conversely, a preponderance of cooperative
actions  indicates  a  willingness  to  keep  to  commit-
ments  to  "play  by  the  rules"  and  indicates  a  high
probability that democratic institutions will endure.

In cases of democratic retreat it is not just that the
total  number  of  conflict-precipitating  events  and
actions is higher than in cases of democratic survival;
rather, it is the  difference between that number and
the  number  of  cooperative  events that  is  most
significant. On average, there were 66% more precip-
itating than cooperative events in cases of democratic
retreat, whereas there were  11% fewer  precipitating
events  than  cooperative  events  in  cases  in  which
there was no retreat from democracy. The clustering
analysis revealed that there is a greater concentration
of precipitating events in cases of democratic retreat
than in cases in which a retreat did not take place.

However,  the  clustering  of  cooperative  events  was
similar across both groups of cases. This means that
in retreat cases there was, within a short time, a flurry
of concentrated conflict events that was not balanced
by a  similar  concentration  of  cooperative  events  to
counteract the damage to democracy.

It should be pointed out that it is the total balance
of events over a sustained period around an election
that matters. Observing several cooperative events in
the run-up to an election is hopeful, but not sufficient,
as a flurry of conflictual events may arise soon after
the election, derailing that progress. This appears to
have been the case in the recent elections in Egypt,
where cooperative events marked the months before
the  Presidential  election,  but  shortly  afterward
constitutional  struggles,  boycotts,  and  actions  to
control the opposition arose.

An  analysis  of  which  events  happened  most
frequently  provides  the  first  clues  in  understanding
democratic  retreat.  The  very  high  incidence  of  the
conflictual events control the opposition through overt
repression  (ContrlOpp)  and  political  acts  by  the
opposition  to  undermine  an  election  or  the  ruling
regime (OppActs) in the retreat cases indicates that
the opposition was fairly strong and that the govern-
ment  was  repressive.  This  conclusion  is  consistent
with the social movement literature on repression and
mobilization, which points to regime repression being
most severe in circumstances where the opposition is
well organized and possesses significant resources [33].

Conversely,  the  prevalence  of  the  cooperative
events  bringing the  opposition  into  the  government
(BringOpp) and a free and fair election that produces
a big win at the polls (BigWin) in the no retreat cases
indicates that it often takes explicit initiatives on the
part of regimes to follow democratic processes and to
allow the opposition a role in the political process to
ensure democratic outcomes. It should be noted that
not all countries in the no retreat group allowed free
and  fair  elections  to  take  place.  In  cases  like
Cameroon  and  Tunisia,  the  opposition  chose  to
boycott the elections and there were serious doubts
about the validity of the results. But elections did take
place and most importantly, the ruling party was able
to maintain power without  resorting to violent  sup-
pression  of  the  opposition  and the  opposition itself
was not very vocal or used less overt protest tactics.
Such cases may not be ideal in terms of democratic
practice,  but  they  avoided  the  coups,  cancelled
elections,  and  suppression  of  opposition  that  mark
major retreats or endings of democratic processes.

We also  wish  to  highlight  our  findings  regarding
international intervention. These clearly show that in-
ternational pressures cannot substitute for the willing-
ness  of  domestic  elites  to  engage  in  cooperative
actions or create cooperative events. We found that
both  international  engagement  variables  were  ob-
served more often in cases of democratic retreat. In
fact,  either international pressure to promote recon-
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ciliation  and  fair  play  (IntPres)  or  intervention  to
promote free and fair elections (Interv) occurred in 9
of the 14 cases of democratic retreat. Of the 10 cases
where IntPress was observed, 6 of the 10 ended in
democratic retreat. IntPres was also significant in the
factor analysis, where it occurred as part  the factor
leading to democratic retreat (Factor 1). 

While this may be a case of the international com-
munity  getting  involved  in  only  those  cases  where
there is extreme violence and thus the highest risk of
democratic retreat, it might also be that international
involvement has unintended consequences. One pos-
sibility  is  that  international  involvement  alters  the
factional power balance by pressuring the regime to
negotiate, and this emboldens the opposition by cre-
ating a political  opportunity  that  may lead  to more
overt and confrontational protest tactics and increased
mobilization.  The  message sent  by  international  in-
volvement  may be that  the regime cannot maintain
peace alone or that the international community dis-
approves  of  its  actions  toward  the  opposition.  The
opposition exploits this message, thereby "upping the
ante". International pressure then can do more harm
than good.

Where the regime is unable or unwilling to signal

its willingness to cooperate or compromise, interna-
tional involvement cannot make up for this absence.
International  pressures  thus  only  seem  likely  to
contribute  to  democratic  progress  where  the
international  actors  have  sufficient  leverage  to  get
the regime and opponents to engage in cooperative
actions  themselves,  such  as  direct  negotiations,
stepping down, and abiding by election results.

A final conclusion from this analysis is that it is a
worthwhile endeavor to further develop event-count
analysis to understand conflict trends (cf. [34]). The
fact  that  many  events  had  strong  and  significant
relationships with democratic retreat and that there
were  several  common  patterns  of  conflict  and
cooperation is  an encouraging sign in  the study of
event  patterns  as  antecedents  to  political  conflict
and democratic collapse.
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Appendix 1: Countries and time periods studied.

Group 1 (Retreat)

Country Time Period

Albania December 1994–December 1996

Angola March 1991–March 1993*

Armenia January 1994–January 1996

Bangladesh July 2005–August 2007

Belarus October 1993–October 1995

Burundi November 1991–December 1993*

Congo-Brazzaville January 1996–January 1998*

Guinea-Bissau January 2002–January 2004

Haiti January 1999–January 2001

Iran August 2002–August 2004

Ivory Coast January 2001–January 2003*

Nepal March 2001–April 2003*

Thailand October 2004–October 2006*

Zambia May 1995–May 1997

Group 2 (No Retreat)

Country Time Period
Benin September 2001–September 2003
Bulgaria April 1995–April 1997
Cameroon 1 September 1990–September 1992
Cameroon 2 November 1995–April 1998
Chad October 2000–October 2002
Comoros October 2000–October 2002
Djibouti June 1996–June 1998
East Timor December 2005–December 2007
El Salvador October 1997–October 1999
Equatorial Guinea August 1994–August 1996
Estonia September 1993–September 1995
Guatemala May 1998–May 2000
Guinea June 1992–June 1994
Greece March 1995–March 1997
Jordan January 2002 - January 2004
Laos August 2000–August 2002
Madagascar May 1995–May 1997
Mauritania 1 May 2002–May 2004
Mauritania 2 July 1990–July 1992
Moldova June 1995–June 1997
Mongolia November 2003–November 2005
Niger August 1991–August 1993
Papua New Guinea 1 February 2001–February 2003
Papua New Guinea 2 December 2005–December 2007
Poland May 1994–May 1996
Romania May 1995–May 1997
Solomon Islands October 2004–October 2006
Tanzania April 1994–April 1996
Tunisia April 2003–April 2005

*Civil war started, resumed, or intensified during this period
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Appendix 2: Full typology of elite interaction events.

Precipitating Events Abbreviation
Evidence that the opposition will successfully contest for power. OppContes
New policy departures by a civilian regime where the military is strong 
and concerned. NewPol

Popular pressure by riots or demonstrations combined with an 
indecisive or inactive regime. NoAction

Constitutional struggles in which groups clearly differ in their 
interpretation, or their efforts to change, basic rules that define access 
to power and how it is exercised.

ConstStr

Military actions against a guerrilla rebellion, peaceful protest, opposition 
party or activists, where the actions are extreme and clearly violate 
democratic and human rights norms.

MilExt

Military threats or actions against the government. MilThreat
A victory by a political party whose policy platform is viewed as 
threatening to ruling elite interests. RefVic

Coercive acts by the regime to undermine or hinder the opposition from 
fairly contesting an election. ContrlOpp

Political acts by the opposition to undermine elections or the ruling 
regime. OppActs

Acts by other nations that affect the regime or opposition in terms of 
their resources or capabilities for political actions. IntActs

Guerrilla or terrorist acts by the opposition. VioActs
Cooperative Events Abbreviation
Bringing opposition political leaders into the cabinet or executive 
position or leading roles in the legislature. BringOpp

Agreement by the government or opposition to accept defeat in a free 
and fair election. AccptDef

A free and fair election that produces a large majority in favor of one 
party. BigWin

Popular support or acceptance for measures by the government to deal 
with an unruly opposition. PopSupp

Concession or agreement by government leaders to accept or act on 
opposition demands. ActOnOpp

Explicit negotiations between government and opposition leaders to 
resolve disputes. ExplNeg

International intervention to promote free and fair elections. Interv
Willingness of a government leader to step down (whether because of 
term limits, retirement, or electoral defeat). StepDown

The natural or accidental death of government or opposition leaders 
who were especially fractious or polarizing. LedDeath

International pressure on competing political leaders or parties for 
reconciliation and fair play. IntPres

Government lifts ban on some type of political activity. LiftBan
Government, dominant party or leader publicly accepts a court ruling 
that weakens their political position. AccRulg
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Appendix 3: Flowchart of intra-elite maneuvering.
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1. Introduction

The June 2012 European Council invited the President
of the European Council together with the Presidents
of  the  Eurogroup,  the  ECB  and  the  European
Commission  to  develop  "a  specific  and  time-bound
road map for the achievement of a genuine Economic
and Monetary Union"  [1].  The European Parliament
launched  an own-initiative  procedure  on this  report
[2]. On this basis, the European Commission delivered

its ahead of mid-December EU Summit paper on 28
November 2012 [3].

The Interim Report was presented on 12 October
2012  [4]  and  the  final  report  was  published  on  5
December 2012. The Interim Report, concentrating on
the  euro  area  Member  States,  lays  down  several
proposals for the implementation of a real Economic
and Monetary Union. This work programme is to be
analysed  in  this  paper  and  considers  four  main
Building Blocks:
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published under a Creative Commons Attribution License (http://creativecommons.org/licenses/by/3.0/).



1. Integrated  financial  framework (single
European  banking  supervision,  common  deposit
insurance and resolution framework);
2. Integrated budgetary framework (stronger
economic  governance,  fiscal  capacity  and  a  safe
and liquid financial asset for the euro area);
3. Integrated  economic  policy  framework
(reforms  of  the  EU  surveillance  framework,
promoting structural reforms through arrangements
of a contractual nature, and strengthening macro-
prudential policy); and
4. Ensuring  democratic  legitimacy  and
accountability of decision making.

1.1. Building Block 1—Integrated Financial Framework

This Building Block essentially refers to the fragmenta-
tion of Eurozone financial markets, which has already
been  identified  by  ECB  President  Mario  Draghi,  on
several  occasions,  as  the  most  significant  problem,
due to its credit tightening effects. Hence, there is the
necessity for an integrated financial framework which
should consist (i) of a single supervisory authority, (ii)
of a common resolution framework implemented by a
common resolution authority, and (iii) of national de-
posit guarantee schemes erected on common stand-
ards.  According  to  the  Interim  Report,  all  Building
Blocks  are  logically  intertwined.  For  instance,  any
method of sharing banking sector risks (Building Block
1)  must  rely  on  effective  fiscal  discipline  (Building
Block 2) if moral hazard of sovereigns is to be avoided.

Notably, the establishment of  a single supervisory
mechanism  (SSM) has been labelled a  priority goal.
Moreover, the single supervisory mechanism should be
hosted  by the ECB,  following a proposal  by the EU
Commission, and clearly separate the ECB's monetary
policy from supervisory duties. It has to balance rights
and  obligations  for  all  participating  Member  States.
Finally,  the  SSM  has  to  operate  consistently  with
Single Market principles and is to be held accountable
to the European public, i.e. the European Parliament.
Since the deliberations of the Interim Report concen-
trate on the euro area Member States, it does not say
anything about an extension to non-euro EU Member
States, notably the UK.

Concerning  resolution,  the Interim Report  heavily
draws upon the EU Commission's Recovery and Resol-
ution Directive. The resolution authority is intended to
move from the national to the common level as soon
as the SSM is set in place. Transitorily, banks have the
possibility  to be recapitalised directly  by the ESM if
they comply with 'appropriate conditionality'.

Finally,  the  Interim  Report  does  not  explicitly
mention,  but  seems  to  suggest  a  common  deposit
insurance mechanism to ensure a level playing field.
Again  the  Report  is  silent  about  the  integration  of
non-euro EU members. At least it supports the view
that  even  harmonising  national  guarantee  schemes

according to legislative proposal have a pre-emptive
role  in  stabilising  the  financial  system.  As  a  basic
principle,  they  should  be  funded  by  the  financial
sector itself to a sufficient extent.

1.2. Building Block 2—Integrated Budgetary 
Framework

The starting point for this section is the high degree
of  interdependence  among  Member  States.  For
instance,  the  recent  crisis  has  again  dramatically
shown  that  national  budget  policies  can  have  euro
area-wide (and beyond) spillovers. As a consequence,
the  Interim  Report  calls  for  complementing  the
current  budget  surveillance and coordination  frame-
work with a more  ex ante focused scheme,  for  in-
stance  the  'Two-pack'.  In  the  same  vein,  the  euro
area  is  to  end  up  in  a  'fully-fledged  integrated
budgetary framework'. The latter is hoped to "ensure
sound budgetary policies at both the national and the
European  levels  and,  thus,  sustainable  growth  and
macroeconomic  stability".  Interestingly,  the  report
sees  EMU  endowed  with  'unique  features',  which
necessitates a specific approach to the centralisation
of budgetary instruments and fiscal insurance mech-
anisms ([4],  p. 4).  In passing, it  introduces a clear
macro policy assignment: whereas monetary policy is
responsible for  coping with symmetric shocks,  fiscal
policy is responsible for asymmetric shocks which are
understood as country-specific but not region-specific.

In terms of a  stronger economic governance, the
ex  ante  coordination  of  Member  States'  annual
budgets and their surveillance under financial distress
have—according  to  the  Interim  Report—to  be
strengthened.  In the short run, the main focus is on
finalising and implementing the 'Two-pack' to strengthen
fiscal governance in the euro area, starting from the 'Six-
pack'  and  the  Treaty  on  Stability,  Coordination  and
Governance, which are already in force.

By gradually developing what will be decided at the
December European Council no more closely specified
than new fiscal capacity with new fiscal functions for
the EMU, the authors intend to deliver an additional
valve  to  relieve  asymmetric  shocks,  i.e.  shocks  to
specific Member States. As a first explanation, the In-
terim  Report  refers  to  "low  levels  of  cross-country
labour  mobility  and  structural  impediments  to  price
flexibility (which) make economic adjustment mechan-
isms less effective than in other monetary unions" as
a 'unique feature' of the EMU. A second rationale is to
facilitate  structural  reforms  which  are  beneficial  for
competitiveness and growth—surely a concession to
the 'Northern', in particular the German, governments.
More precisely: the report proposes funding the pro-
motion of structural reforms through arrangements of
contractual  nature  within  the  'integrated  economic
policy framework' (i.e. Building Block 3). Put simply,
even  the  possibility  of  the  new  fiscal  capacity  to
borrow and, hence, a full-fledged treasury function is
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suggested—a  clear  concession  to  the  'South',  but
seemingly as no more than a vision for the future.

As a sub-block of Building Block 2, but again rather
defensively, the Interim Report addresses a safe and
liquid  financial  asset  for  the  euro  area  in  order  to
break the vicious circle among the fate of the banks
and the fate of the Member States—again a conces-
sion to the 'South'.  A redemption fund and eurobills
(short-term maturities)  are  mentioned  as  measures
for the medium term—but, for instance, the 50 page
blueprint  on  future  EMU released  by  the  European
Commission  [3]  acknowledges  that  both  require  a
treaty change. Full eurobonds are for the long term.
Collateral could be required for the redemption fund,
but  no  details  are  given  with  respect  to  types  of
collateral (gold, etc.).

1.3. Building Block 3—Integrated Economic Policy 
Framework

Under this heading the Interim Report comes up with
the  need  to  revitalise  the  reforms  of  the  EU
surveillance framework, promoting structural reforms
through  arrangements  of  a  contractual  nature,  and
strengthening macro-prudential policy. While the first
two serve to improve the global  competitiveness of
Europe and the internal competitiveness of euro area
Member  States,  the  latter  enhances  the  ability  to
prevent asset and credit bubbles.

The  newly  implemented  surveillance  measures
should  be  made  more  visible,  authoritative  and  be
endowed with more  impact.  At  the same time,  the
single  market  should  be  completed.  What  is  more,
structural  reforms  should  be  promoted  through
arrangements of a contractual nature such as limited,
temporary,  flexible  and  targeted  financial  incentives
for  reform  steps  previously  identified  within  sub-
component 1—the surveillance framework. Finally, the
Interim  Report  proposes  strengthening  macro-
prudential policies—optimally through making macro-
prudential policy tools available to the single super-
visor, the ECB, and granting the European Systemic
Risk Board (ESRB) a larger role in this process.

1.4. Building Block 4—Ensuring Democratic 
Legitimacy and accountability

The fourth and last Building Block refers to the issues
of  democratic  legitimacy  and  accountability  of  the
proposed  euro  area/EU  governance  structures.  The
Interim  Report  also  admits  that  it  has  to  carefully
weigh up the roles of the European Parliament versus
the  national  parliaments.  Its  guiding  principle  is
"democratic control and accountability should occur at
the level at which the decisions are taken" ([4], p. 8).
However, this does not exclude benefits from closer
cooperation  of  the  European  Parliament  with  the
national parliaments.

In the following, this paper assesses and comments

the  proposals  made  and  outlines  potential
recommendations  in  order  to  achieve  a  'genuine
Economic  and Monetary Union'  also considering the
'four Building Blocks'. For this purpose, it distinguishes
—where possible—between short-term, medium-term
and long-term measures. In Section 2, details of the
Interim  Report  are  systematically  evaluated  with
scrutiny. Section 3 concludes.

2. Is Europe's Search for a Genuine Economic 
and Monetary Union Misguided?

The main merit of the Interim Report is that it truly
hits the core of the political debate on the future of
the euro. The time has come to talk more frankly than
before about questions such as whether a single cur-
rency really requires a significant pooling of national
policies and which players in the euro area are really
willing to follow this logic [5,6]. A first taste of these
kinds  of  discussions  was  conveyed  by  Wolgang
Schäuble's now-famous call for an EU Monetary Affairs
Commissioner equipped with rights to punch-through
on  national  budgetary  policies,  comparable  to  his
colleague from DG Competition (see [7]).

2.1. Member States and Participating Institutions Try 
to Impose Their Own Interests

This note does not necessarily intend to go as far as,
for  instance,  Mussler  [8],  who  argues  that  such  a
fundamental debate in the euro area does not seem
to be really desired, although the leaders in June 2012
asked a group of four, namely the Presidents of the
European Council, the EU Commission, the European
Central Bank and the Eurogroup to outline the way to
a  'genuine'  monetary  union  [9].  But  the  Interim
Report, as outlined above, and also the current long-
enduring controversial discussion about the details of
the  banking  union  (Building  Block  1)  make  it  very
clear that a true political consensus on the direction is
still lacking. Along a clear 'North-South' divide visible
in the Interim Report, the respective governments are
still  trying  to  enforce  predominantly  their  own
interests  which  are  well-known  from  the  debates
about  the  'correct'  way  to  manage  the  euro  crisis.
Hence, the Report adopts the shape of a two-handed
approach or, as some might express it more bluntly,
as a not too coherent convenience store.

Moreover, it seems as if all four presidents involved
in the Interim Report have also been successful, to a
certain extent, in  enforcing their own and independ-
ent interests  in settling additional political competen-
cies  in  their  institutions.  In  a  wide  array  of  areas,
market governance is  in the Interim Report,  substi-
tuted  by  a  governance  by  institutions  which  are
shifted upwards to the EU-level and are well-known to
have their own life and vested interests [9]. What is
more, interest groups, such as banks and real estate
brokers,  are  then  able  to  delocalise  from the  local
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voters, who are their main competitors in impacting
government policies [10]. This substitution might be
seen either as a reflex consistent with the genesis of
the financial crisis or as a consequence of the attitude
of politicians to shift additional competencies at the
EU level [11]. But, from this political constellation, a
sensible governance solution can hardly emerge. The
reason is that the proposed governance structure and
its four Building Blocks (which are not even compat-
ible with each other in all  cases) are not incentive-
compatible  for  all  actors  from  a  politico-economic
point of view.

2.2. The Congenital Defects of the EMU Cannot 
Simply Be Defined Away Politically

What is more, the congenital defects of the monetary
union  cannot simply be defined away politically by a
resolution. The euro area is still far from forming an
optimal currency area, as has also been suggested by
the  Interim  Report  ([4],  pp.  4–5).  It  explicitly  ad-
dresses the basic fact that the textbook-style adjust-
ment  mechanisms to  external  demand shocks  work
much  worse  than  in  other  currency  areas.  Cross-
border labour mobility is  low, both national  product
markets  and  factor  markets  are  not  sufficiently
flexible: "Low levels of cross-country labour mobility
and  structural  impediments  to  price  flexibility  make
economic adjustment mechanisms less effective than
in other monetary unions" ([4], p. 5). But this precise
pattern is given as the 'EMU's unique feature' in the
Interim  Report  which  justifies  a  'specific  approach',
i.e. implementing a common budget as an asymmetric
shock absorber ([4], p. 4).

Does this not mean that the report considers the
rigidities as given, and thus gives in much too early by
still sticking to fiscal transfers to distressed countries?
This  would  be  a  dangerous  position,  since,  at  the
same time, parallel adjustment programmes are work-
ing quite successfully in the Southern Member States,
and especially dangerous in the programme countries.
Fiscal accommodation might even feedback negatively
to reform activity [12].

2.3. Independent National Fiscal Policies Are Generally 
Preferable to a Common Budget Because They Allow 
Risk Diversification

The Interim Report leaves the use of the 'Euro budget'
as open as other obvious questions, for instance, the
ratio of the 'Euro budget' in relation to the general EU
budget, from which it would be financed and the 'Euro
budget's scope [8].

"Asymmetric shock absorption at the central level
would  represent  a  form  of  limited  fiscal  solidarity
exercised  over  economic  cycles,  improving  the  eco-
nomic resilience of the EMU" ([4], p. 5). This is not a
specific conclusion of the Interim Report. Instead, it is
widely  assumed  that  a  common  currency  makes  it

desirable  also  to  have  a  common  fiscal  policy.
However, if fiscal policy is a  source of shocks, inde-
pendent national fiscal policies are said to be gener-
ally preferable because they allow risk diversification.
"The variance of  a  sum of shocks is  the lower the
lower the covariance among the individual  compon-
ents". Otherwise, we have a leadership problem: one
weak or bad leader in the euro area can suffice to
hole the euro project below the waterline [13]. This is
especially so in our context because fiscal transfers to
(a  lot  of)  financially  distressed  countries  would  be
highly correlated, which would then lead to a higher
variance of GDP in the euro area.

Also,  a reference to the US case may help.  Gros
[14] finds that the US federal budget comes up with
much less insurance against state specific shocks than
generally presumed, as the US Banking Union acts as
a strong shock absorber. From this angle, the long-
term stability of the EMU depends significantly more
on the completion of  plans for a European banking
union than on the instalment of a 'fiscal capacity' for
the euro area. In addition, the US budget is not an
instructive  example  in  the  context  of  the  Eurozone
budget since it redistributes significantly between US
regions at an amount of 30 to 40 percent of income
differences, but does not compensate for more than
10 to 15 percent  of  GDP shocks to specific  federal
states [14]. Finally, using the US unemployment insur-
ance system as a blueprint for a European one using
the European budget would be misleading since the
US  system  is  mainly  active  in  nationwide  business
cycle troughs, and unemployment benefits are simply
not large enough (2 to 3 percent of GDP) to cope with
GDP shocks of 10 percent and more, as seen during
the euro crisis [14]. Cases such as Spain, with (struc-
tural)  unemployment  rates  approaching  30  percent,
reveal  that  a  European  unemployment  insurance
scheme  would  clearly  risk  perpetuating  long-term
unemployment in such member countries ([5], hyster-
esis).

Hence, the more fundamental question to ask is:
how useful is the outlined transfer union? And how to
persuade  the  'North'  of  the  sense  of  a  severe
sovereignty  loss,  which  is  necessary  to  ensure  an
ever-inflating  'euro  rescue'  and,  more  importantly,
what necessary financial expenses are involved [8].

2.4. The 'South' Sees a 'Euro Budget' as an 
Instrument of Redistribution

Theoretically,  there  are  two possibilities  beyond the
unrealistic readmission of floating exchange rates to
improve  the  euro  area's  capacity  of  adjustment  to
external shocks. The first amounts to an increase of
labour  mobility  or  economic  reforms  to  strengthen
competitiveness. The second option is well-known to
be politically more convenient and attractive to euro
area  politicians:  the  shocks  can  be  mitigated  by
financial  transfers  to  hard-hit  countries.  The  four
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presidents of the mooted 'fiscal capacity' for the euro
area, i.e. the 'Euro budget', could be instrumental in
both options (Building Block 2). The German govern-
ment wants to see it mainly used as an incentive tool
to implement painful reforms in individual countries.
France, however, interprets it as a general European
instrument  of  redistribution  beyond  the  permanent
crisis fund ESM.

Given this background let us now again ask how
useful  the  outlined  transfer  union  is.  The  German
government, for example, maintains that these trans-
fers are not necessary because the economic reforms
in several euro countries are well advanced. However,
this is at best a half truth. That the current reduction
of  the  economic  divergence  means  that  they  have
melted away permanently may well be doubted [15].
And  the  new  instruments  with  which  the  EU  is  to
bring  national  economic  policies  back  on  the  right
path show little effect. This is not only due to the lack
of enforcement of sanctions. This is also because a
fine-tuning of various parameters of  economic policy
by pan-European actors and institutions is simply not
possible [8].

Hence, we must fear that the euro area is further
from a  'genuine'  monetary  union than ever  before,
and that is quite logical. The question now, is rather,
how many compromises will  the  currency  union be
able to stand in its current form?

2.5. On the Necessity of a European Supervisory 
Authority

In Building Block 1 and also throughout the text, the
Interim Report  argues in favour  of  a  supra-national
European supervisory authority. The usual  argument
is  that  national  supervision  of  banks  leads  to
'regulatory capture' (which is not necessarily weaker
at the EU level,  [10]),  and thus to a vicious circle.
However, this could also be prevented by limiting the
share of domestic government debt in the domestic
banks'  portfolios  (i.e.  the  Weidmann-proposal)  (see
[16]). Needless to say, the financial distress of most
southern  euro  area  governments  cannot  be  traced
back to any necessity to support their banks. What is
more,  a  large extent  of  the knowledge relevant  for
supervisors is of local nature, and the internal effects
of the financial crisis were significantly more devastat-
ing than the external impacts. Thus, national super-
visors had a larger  interest  in  adequate  supervision
than foreign authorities.

Finally, the Interim Report favours a 'level playing
field' ([4], pp. 2–3). However, generally speaking, this
is  not  at  all  optimal  from an economic  perspective.
There  are  important  reasons  not  to  enforce  equal
conditions on these markets: national authorities are
sometimes better informed, national banking systems
have  different  profiles  and  needs.  Finally,  yardstick
competition in regulation is well-known to foster in-
novation and contributes to diversification of regulat-

ory risk, i.e. risks of regulatory error [17].
The  Interim  Report  diametrically  contradicts  the

recommendations  of  the  De  Larosière  Report  on
Financial  Supervision  in  the European Union:  'While
the Group supports an extended role for the ECB in
macro-prudential  oversight,  it  does not  support  any
role for  the ECB for micro-prudential  supervision',  a
report  which  has  been requested  by  the  'EU'  itself
(see [18]).

2.6. The Interim Report: Further Points of Discussion

The  Interim  Report  claims  that  monetary  policy  is
overall  responsible  for  common  shocks  ([4],  p.  5).
This might be true in the long run, but in the mean-
time  we  are  stuck  in  a  clear  re-nationalisation  of
monetary policies in  the euro area (see the debate
organised by The Economist on the pros and cons of
debt mutualisation as an element of future Eurozone
governance among Belke, and de Grauwe [19]). The
exit  from  these  unconventional  policies  is  probably
more  demanding  than  envisaged  by  the  report,  as
argued earlier.  What is  more,  the Interim Report  is
contradictory in itself by stating that '(in) the EMU, the
response to a symmetric shock affecting all countries
simultaneously  should  primarily  be  provided  by
monetary policy' ([4], p. 5) but at the same time it is
well-known  that  the  credit  crunch  has  been  very
selective,  i.e.  'South'  bound  and  precisely  for  this
reason, monetary policy has become re-nationalised.
This  immediately  implies  that  the  current  monetary
policy assignment, having monetary policy supporting
structurally distressed countries for years [20], stands
in  sharp  contrast  to  the  recommendations  of  the
Interim Report itself.

"One of the functions of such a new fiscal capacity
could be to facilitate adjustments to country-specific
shocks by providing for some degree of absorption at
the  central  level"  ([4],  p.  5).  This  suggests  that
country-specific  multipliers  are of  a reasonable  size.
The European Commission shows in its recent Autumn
Forecast  that  the  IMF  World  Economic  Outlook
statement  that  the  fiscal  multiplier  is  much  higher
than assumed up to now is not tenable as soon as
one  implements  further  control  variables  in  the
estimated equation [21,22]. It is well-known that the
ECB fiscal  experts also come up with very different
estimation  results  from  the  IMF.  Unfortunately,  a
policy of austerity is accompanied by hardship, but it
is, by definition, not possible to grow out of a current
account deficit. And, especially with respect to Spain,
the  Commission  has  already  demonstrated  huge
flexibility in its magnitude and speed of fiscal adjust-
ment.  This  much  is  clear:  Without  the  EU-IMF
programme (and the overly generous support by the
ECB's monetary policy) fiscal adjustment would have
had  to  happen  much  more  quickly—due  to  the
balance of payment restriction which is currently felt,
for instance, by France.
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'Overall,  the  creation  of  an  integrated  financial
framework  (…) cannot be envisaged separately from
steps  towards  more  integrated  fiscal  and  economic
frameworks' ([4], p. 3). It is probably not correct to
state  that  an  integrated  financial  framework  is  not
possible  without  more  integrated  fiscal  frameworks.
Here,  the  answer  is  to  implement  a  kind  of  fiscal
federalism as a form of EU governance structure [5].

'(A)  fully-fledged integrated  budgetary  framework
(…) will  ensure  sound  budgetary  policies  at  the
national and European levels and thereby contribute
to  sustainable  growth  and  macroeconomic  stability'
([4],  p.  4). Why and to what extent should a fully-
fledged  integrated  budgetary  framework  necessarily
ensure more sound budgetary policies at the national
and the EU level, leading to growth, than it does in
the status quo? A related point is the following: 'an-
other  important  function  of  such  a  fiscal  capacity
would be to facilitate structural reforms' ([4], p. 5). Of
course, the answer of the Interim Report is: positive
incentives.  But  who  guarantees  that  the  rules  of
public choice and political  economy do not apply in
this  setting?  Why  are  the  players  on  the  EU-level
which run all the new institutions proposed by the re-
port more benevolent than the national ones, etc. [9]?

"(I)n  the  context  of  country-specific  economic
shocks,  the  response  falls  primarily  on  national
budgets" ([4], p. 5). But the Interim Report does not
take into account that asymmetric shocks emerging in
a currency union should not and cannot be automatic-
ally absorbed by national budgets. Shocks are often
regional but not necessarily national in nature. Exactly
for this reason we advised  against national stability
funds when  asked  by  the  European  Parliament  in
1998  [22,23].  Hence,  regionally  flexible  goods  and
factor markets are necessary ingredients.

'A well-functioning shock absorption function would
require a further degree of convergence between eco-
nomic structures and policies of the Member States'
([4], p. 5). Is this not an internal contradiction since
the Interim Report argues that a new central  shock
absorber is needed  because  reforms are lacking and
the degree of reform significantly differs among Mem-
ber Countries? Expressed differently, I do not see any
envisaged stop of the new centralised shock-absorber
as soon as the necessary degree of reforms is reached
by using this new fiscal capacity.

'(T)he pooling of some short-term sovereign fund-
ing instruments (e.g. treasury bills) on a limited and
conditional basis could be examined further' ([4], p.
6).  It  can  be  argued  in  different  contexts  such  as
Eurobonds and/or OMTs that confidence in the condi-
tionality  of  even  temporary  'pooling'  might  be  mis-
guided  [20,24].  Moreover,  it  potentially  contradicts
principles of democracy because it necessitates adher-
ing to rules with which national parliaments are not
necessarily compliant (Building Block 4).

"(A)n  integrated economic  policy  framework con-
tributes to avoiding the large and rapid buildup of im-

balances" ([4], pp. 6–7). The ability to handle asset
and credit bubbles through the proposed measures is
not guaranteed with an eye on the commitment to a
very accommodative monetary policy; this drawback
is  not  necessarily  compensated  by  more  prudential
policy tools (Building Block 3).

This is only a very selective choice of questions and
caveats.  There  are  certainly  more  of  them,  for  in-
stance, whether 'completing the single market' in the
Interim Report means tax coordination instead of tax
competition in view of the alleged Irish 'tax dumping'
activities; or whether the integrated economic policy
framework and the implied coordination mechanisms
are explicitly said to be open to Member States that
have not introduced the euro right now ([4],  p. 7).
Should this also be valid with respect to Building Block
1, i.e., the components of a banking union? Even so,
the  UK  and  some  non-euro  Scandinavian  countries
had  some  incentive  to  financially  support  Ireland
during the crisis.

Starting  from the working assumption of  the  In-
terim Report ([4], p. 8) that "(t)he governance frame-
work  would  also  benefit  from  an  active  and  open
social dialogue", it appears overall worthwhile to have
a  detailed  look  at  differences  in  the  visions  of  EU
governance  between  the  'North'  and  the  'South'  of
Member States [19].

3. Different Governance Visions Emerging from 
the Ongoing Eurozone Crisis—The "North" and 
the "South"

3.1. Introductory Remarks

The European summit that ended on 29 June 2012,
declared that it was "imperative to break the vicious
circle  between  banks  and  sovereigns".  Markets
revived  on  the  hope  that  the  leaders  were  finally
ready to act to deal with the threat to the euro, and
then  soon  lost  heart  amid  the  cacophony  of  rival
interpretations about what had been agreed. Still, the
leaders had identified the right issue: weak banks and
weak sovereigns  are like two bad swimmers that are
pulling each other under water [25].

But which one should be saved first? Proponents of
the "Southern view" like, for instance, Paul De Grauwe
[19] tell us to start with the sovereigns, by throwing
them  the  lifejacket  of  joint-issued  debt.  In  effect,
richer countries would guarantee at least part of the
debt of weaker ones (Building Block 2).

Representatives  of  the  "Northern",  and  especially
the "German view", reckon instead that it is  better to
start by saving the banks (Building Block 1). This would
be done through stronger central supervision and the
mutualisation of some liabilities in the banking sector,
for  instance through a  joint  fund  to  wind up failing
banks and provide a Europe-wide guarantee of bank
deposits. In effect, depositors in solid banks would be
guaranteeing the savings of those in more fragile ones.
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Following the identification of different and oppos-
ing views contained in the Interim Report above, this
section  finds  it  adequate  to  build  upon  a  highly
stylised, but widespread, definition of the "Southern"
and  the  "Northern"  view.  The  former  usually  com-
prises countries like Greece, Italy, Portugal and Spain
and, quite frequently, also France. The latter is often
used synonymously with the "German" view and also
includes  countries  like  Austria,  Finland  and  the
Netherlands and, to a lesser extent, also France. Since
the  exact  characteristics  of  both  views  may  still
remain unclear, let us outline them in the remainder of
this section more deeply.

Both sides—the "North" and the "South" agree on
many things, such as the current threat to the survival
of the euro. They both recognise the danger that debt
mutualisation  could  bring  moral  hazard  and  higher
costs for creditor countries. For representatives of the
"Northern  view"  there  is  no  getting  around  these
problems. For the "South", though, these risks can be
removed, or at least mitigated, through careful design
of the system as expressed by the Interim Report. For
instance,  the  Eurozone  could  impose  conditions  on
countries  seeking  the  benefit  of  jointly  issued  debt
(Building Block 2).

The "South" sees the main threat to the Eurozone
as coming from the fear and panic that can suddenly
raise  borrowing  costs  and  push  countries  into
insolvency. The "North", on the contrary, reckons the
principal  menace  stems  from  removing  this  market
pressure too quickly, which lets it dampen the need to
reform.

Both speak of the political backlash that the crisis
creates.  For  the "South"  it  is  excessive  austerity  in
debtor nations that will be resisted; for the "North" it
is excessive liabilities in creditor states that can cause
resentment.

In some ways, though, they are not so far apart.
The  "North"  concedes  that  it  is  necessary  to  have
some  mutualisation  of  debt,  if  only  to  recapitalise
banks [5]. The "South" accepts that debt mutualisa-
tion must be limited to avoid moral hazard [19].

3.2. Opening–Contrasting the "Southern" and the 
"Northern" Views

In the following, the basic ingredients of the "South-
ern"  and  the  "Northern"  views  are  contrasted  with
each other.

3.2.1. The "Southern" View: Some Basics

The main argument of the "South" runs as follows.
Since  the  1970s,  economists  have  warned  that  a
budgetary union would be a necessity for a sustain-
able  monetary  union.  But  the  founders  of  the
Eurozone  had  no  ears  for  this  warning.  It  is  now
patently clear that they were mistaken and that the
governments of the euro area member countries face

the following hard choice today: either they fix this
design failure and move to a budgetary union; or they
do not fix it, which means that the euro will have to
be  abandoned.  Although  analysts  such  as  Paul  de
Grauwe  were  sceptics  about  the  desirability  of  a
monetary union during the 1990s (contrary to [26]),
the same author now takes the view that we cannot
properly  manage  a  deconstruction  of  the  Eurozone
[19]. A disintegration of the Eurozone would produce
huge  economic,  social  and  political  upheavals  in
Europe. If the euro area governments want to avoid
these, they have to look for strategies that move us
closer towards a budgetary union (Building Block 2).

A budgetary union, like that in the US, appears to
be so far off that there is no reasonable prospect of
achieving this in the Eurozone "during our lifetimes".
Does  that  imply  that  the  idea  of  establishing  a
budgetary union and thus a 'genuine Economic and
Monetary Union' is a pure chimera? De Grauwe [19]
argues that this drastic assessment is not at all valid
and that there is a strategy of taking small steps that
can guide us  in  the right  direction.  But  before  this
strategy can be outlined and compared to the Interim
Report,  it  is—according  to  the  "Southern"  view—
important  to  understand  one  of  the  main  design
failures  of  the  Eurozone.  This  will  deliver  some
information about what exactly has to be fixed.

The  "Southern"  argument  starts  from  the  basic
idea that Eurozone governments issue debt in euros
which is a currency they cannot control. As a result,
and  in  contrast  to  "stand-alone"  countries  like
Britain,  they  endow  bondholders  with  a  guarantee
that the cash to pay them out at maturity will always
be available [27].

The fact that governments of the Eurozone are not
able  to  deliver  such  a  guarantee  to  bondholders
makes  them vulnerable  to upsurges  of  distrust  and
fear in the bond markets. These can trigger liquidity
crises that, in a self-fulfilling way, can drive countries
towards  default,  forcing  them  to  apply  austerity
programmes  that  lead  to  deep  recessions  and
ultimately  also  to  banking crises [19].  According  to
the "Southern" view, this is not to say that countries
that have overspent in the past do not have to apply
austerity. They will have to. It is rather that financial
markets,  when  they  are  driven  by  panic,  force
austerity on these countries with an intensity that can
trigger  major  social  and  political  backlashes  that
policymakers may not be able to control. The effects
are there to see in a number of Southern European
countries [19].

Their previous diagnosis of a design failure of the
Eurozone leads proponents of the "Southern view" to
the idea that  some form of  pooling  of  government
debt  is  necessary to overcome this  failure  (Building
Block 2). By pooling government debt, the weakest in
the union are shielded from the destructive upsurges
of fear and panic that regularly arise in the financial
markets  of  a  monetary union and that  can hit  any
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country.  "Those  that  are strong today may become
weak tomorrow, and vice versa" [19].

Representatives  of  the  "South"  agree  that,  of
course, not just any type of pooling of national debts
is  acceptable.  They  acknowledge  that  the  major
concern of the strong countries that are asked to join
in such an arrangement is  moral hazard—that is, the
risk that those that profit from the creditworthiness of
the  strong  countries  exploit  this  and  lessen  their
efforts to reduce debts and deficits. This moral hazard
risk  is  the  main  obstacle  to  pooling  debt  in  the
Eurozone. The Interim Report is silent in this respect;
it does not refer to any form of pledges such as gold.
The second obstacle is that, inevitably, the strongest
countries will pay a higher interest rate on their debts
as  they  become  jointly  liable  for  the  debts  of
governments with lower creditworthiness. Thus, debt
pooling must be designed in such a way as to over-
come these obstacles.

Moderate  proponents  of  the  "Southern"  view,
apparently in agreement with the Merkel government,
agree that there are  three principles  that should be
followed in designing the right type of debt pooling
[19]. First, it should be  partial—that is, a significant
part of the debt must remain the responsibility of the
national governments so as to give them a continuing
incentive  to  reduce  debts  and  deficits.  Several
proposals  have  been made to  achieve  this  (among
them  [28]  and  [29]).  Second,  an  internal  transfer
mechanism  between the members of the pool must
ensure  that  the  less  creditworthy  countries  com-
pensate (at least partially) the more creditworthy ones
[19]. Third, a tight control mechanism on the progress
of national governments in achieving sustainable debt
levels must be an essential part of debt pooling. The
Padoa-Schioppa  group  has  recently  proposed  a
gradual loss of control over their national budgetary
process for the breakers of budgetary rules [30].

Proponents  of  the  "Southern"  view  acknowledge
that  the  Eurozone is  in  the  midst  of  an existential
crisis that  is  slowly  but  inexorably  destroying  its
foundations. They immediately conclude that the only
way to stop this is to convince the financial markets
that  the Eurozone is  here to stay [19].  Their  main
argument  is  that  debt  pooling  which  satisfies  the
principles outlined above would give a signal to the
markets  that  the  members  of  the  Eurozone  are
serious in their intention to stick together. Without this
signal the markets will—according to their argument—
not  calm  down  and  an  end  to  the  euro  will  be
inevitable [19]. In the words of Angela Merkel: these
policies are without alternative.

Materially,  the  "Northern"  view  described  below
represents the accumulation of a multitude of reac-
tions  of  the  "North"  to  these  much  more  activist
"Southern" proposals of several kinds of debt mutual-
isation,  which have frequently been pushed forward
since the start of the euro crisis.

3.2.2. The "Northern" View: Important Facets

One of the fundamental principles of the "Northern"
view is that the mutualisation of the Eurozone's debt
to bring about the convergence of interest rates as
proposed within Building Block 2 of the Interim Report
will  not,  in  the  long  run,  tackle  the  roots  of  the
problems.  Instead  it  has  the  potential  to  sow  the
seeds of an even larger crisis in the future [16,31].
They allude to what happened in the early years of
the euro when interest rates largely converged. Para-
doxically,  perhaps,  this paved the way for a greater
divergence of national fiscal policies. A reckless lack of
discipline in countries such as Greece and Portugal—
be they more (Greece) or less (Portugal) insolvent—
was matched by the build-up of asset bubbles in other
member countries such as Spain and Ireland, deemed
merely illiquid. Structural reforms were delayed, while
wages outstripped productivity growth. The represent-
atives  of  the  "Northern"  view  stress  that  the  con-
sequence was a huge loss of competitiveness in the
periphery, which will by definition not be resolved by
the  mutualisation  of  debt  as  proposed  in  Building
Block 2 of the interim report [5].

Debt mutualisation can take different forms. One is
to mutualise new sovereign debt through Eurobonds
([28], more than 7 variants). Another is to merge part
of the old debt, as advocated by the German Council
of  Economic  Advisors  [29]  with  its  proposal  for  a
partly  gold-backed  European  Redemption  Fund.  A
third means is to activate the Eurozone's "firewall" by
using  the  rescue  funds  (either  the  temporary
European Financial Stability Facility or the permanent
European  Stability  Mechanism)  to  buy  sovereign
bonds on the secondary (or even primary) market, or
to inject capital directly into distressed banks. Indeed,
the  ECB  is  already  engaged  in  a  hidden  form  of
mutualisation—of  risk  if  not  (yet)  of  actual  debt—
through its programmes of sovereign bond purchases
(the  Securities  Market  Programme,  SMP,  and  the
announced  conditional  Outright  Monetary  Transac-
tions, OMTs) and its long-term refinancing operations
for banks.

The view of the "North" is that almost all of these
are  bound  to  fail  either  for  economic  or  political
reasons, or both. The governments of even financially
strong countries cannot agree to open-ended commit-
ments that could endanger their own financial stability
or, given that they are the main guarantors, that of
the bailout funds. And the danger of moral hazard is
ever-present [5].

Proponents of the "Northern" view, point to the fact
that any form of mutualisation involves an element of
subsidy  (the Interim Report speaks of an element of
limited solidarity), which severely weakens fiscal dis-
cipline: the interest rate premium on bonds of fiscally
weaker  countries  declines  and  the  premium  for
stronger  countries  increases.  Fiscally  solid  countries
are  punished  and  less  solid  ones,  in  turn,  are
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rewarded for their lack of fiscal discipline and excess
private and public consumption.

If  yields  are  too  low,  there  is  no  incentive  for
private investors to buy sovereign bonds. The coun-
tries  risk  becoming  decoupled  from  the  capital
markets permanently, and the debt problems become
increasingly structural.

This  is  true  also  for  the  ECB's  bond-buying  an-
nouncements  and  activities.  The  credit  risk  is  thus
simply  rolled  over  from  the  bonds  of  the  weaker
countries to those of the stronger ones (depending on
the buyback price), and the ECB is made responsible
for its liability. Over time, the ECB's measures might
even be inflationary. Having the rescue funds to buy
bonds  is  little  different,  except  that  they  lack  the
landing capacity to be credible.  If  they are given a
banking  license,  as  demanded  by  the  "South"  (for
instance, by French President Hollande), it would be
no different from having the ECB buy bonds directly.

What about the European Redemption Fund (ERP)
from the "Northern"  perspective?  This  type of  fund
could be of particular help to Italy, which could unload
half of its debt. But its partners could not force Italy
to tax its citizens to ensure it pays back the dormant
debt.  And  with  the  assumption  of  debt,  the  credit
rating of Germany might drop due to the increase of
the  German  interest  burden.  The pressure  on Italy
and  Spain  to  consolidate  their  budgets  sustainably
would be reduced. The problems of Greece, Ireland
and  Portugal  would  not  be  resolved,  since  these
countries are unlikely to qualify for the ERP.

On  top  of  moral  hazard,  there  are  the  political
obstacles, which would be most acute in the case of
Eurobonds—the  "genuine  euro  area  safe  and  liquid
asset" proposed by the Interim Report on p. 6. For
instance,  Germany  demands  political  union  before
Eurobonds can be considered. But this is sometimes
said to put the cart before the horse: a political union
would  be  created  simply  to  justify  Eurobonds  [32].
Advocates from the Merkel government like Finance
Minister Wolfgang Schäuble say that  treaty changes
and high-level political agreements would be sufficient
to ensure that  euro area member countries  comply
with all  decisions taken at  the euro area level (see
again  his  recent  "Waehrungskommissar"  proposal).
But  the  experience  with  Greece's  adjustment  casts
severe doubt on such optimism. (Although recently,
after Angela Merkel came back from a visit to China,
surprisingly, some optimism towards the Greek case
re-emerged in German politics as reflected in concer-
ted media action in early autumn 2012).

Even a quick glance at the World Bank's databank
of  "governance  indicators"  shows  that  differences
between  Eurozone  members,  on  everything  from
respect for the rule of law to administrative capacity,
are so great that political union is unlikely to work, at
least in the next couple of years. It follows from the
perspective of the "North" that the case for Eurobonds
is extremely weak.

According to the "Northern" or "German" view, the
introduction of Eurobonds would have to, in principle,
be  backed  by  tight  oversight  of  national  fiscal  and
economic  policies.  This  is  correctly  reflected  in  the
Interim  Report  under  the  heading  "Integrated  eco-
nomic  policy  framework",  i.e.  Building  Block  3.  But
this view  neglects that there is no true enforcement
as long as the Eurozone members remain sovereign.
The  Interim  Report  argues  accordingly  that  in  this
case the pivotal role of national parliaments has to be
maintained  ([4],  p.  8,  President  of  the  European
Council).

Intervening  directly  in  the  fiscal  sovereignty  of
member  states  would  require  a  functioning  pan-
European democratic legitimacy, but we are far from
that (Building Block 4). Voters in Southern countries
can at any time reject the strong conditionality  de-
manded by Brussels,  while those of Northern coun-
tries  can refuse to  keep paying for  the  south.  And
either can choose to exit the Eurozone [32].

The emphasis on pushing through a fiscal union as
a  precondition  for  debt  mutualisation  means  the
debate, at least in Germany, has become a question
of "all or nothing":  either deeper political union (i.e.
Building Block 2) or deep chaos [5]. This unnecessar-
ily narrows the strategic options for the players and
causes the permanent "North-South" divide described
in this section (which is also mirrored in the Interim
Report), which is severely hampering the realization of
a "genuine" monetary and economic union.

But  this  paper  argues  that  there  is  in  fact  an
alternative option  to the notion of cooperative fiscal
federalism involving bailouts and debt mutualisation:
competition-based fiscal  federalism, of  the sort  suc-
cessfully operating in the US, Canada and Switzerland,
among others. These countries have largely avoided
serious and sustained public debt in their component
states. The sub-federal entities faced with insolvency
have a great incentive to take early corrective action—
without  having  to  force  the  member-states  into  a
corset  of  centralised  fiscal  policy  coordination.  This
view seems to be a good compromise between the
"Southern" and the "Northern" view.

To achieve this sort of federalism, it is necessary to
separate the fate of the banks from that of the sover-
eigns.  What is  needed is  not  a  fiscal  union in  first
instance,  but a banking union  (Building Block 1).  It
should be based on four elements: a reformed bank-
ing regulation with significantly higher equity capital
standards;  a  European  banking  oversight  with  far-
reaching  powers  to  intervene;  a  banking  resolution
fund; and a European deposit insurance scheme. This
has also been recognized and acknowledged by the
Merkel Government.

A  banking  union—a  less  comprehensive,  more
clearly delineated and rather technical task—should be
far better accepted in the "North" than the European-
isation of  fiscal  policy  as  a  whole.  This  is  precisely
because it touches upon only a small fraction of the
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fiscal policy areas which have to be subordinated to
central control in a fiscal union.

Obviously, a central resolution authority has to be
endowed with the resources to wind up large cross-
border banks. Where does the money for this come
from? In the long run, the existence of a resolution
authority goes along with a deposit insurance scheme
for cross-border banks. This should be—according to
the  "German"  view—funded  partly  by  the  banking
industry. But there should also be a backstop by the
euro area governments provided through the EFSF or
the ESM in order to cope with situations of systemic
bank failure [33].

As a temporary transition measure, however, lim-
ited debt mutualisation may then be necessary—but
only to recapitalise banks that cannot be sustained by
their sovereigns. However, the amounts required are
much smaller than for, say Eurobonds [33].

With the banking system and the debt crisis thus
disentangled,  banking-sector  losses  will  no  longer
threaten to destroy the solvency of solid sovereigns
such as Ireland and Spain. Eurobonds will then not be
needed, and neither will the bailout of sovereigns. The
debt  of  over-indebted  states  could  be restructured,
which  means  that  the  capital  market  could  exert
stronger discipline on borrowers [5].

3.2.3. Summary

There are at least two questions left which have not
yet been covered in this paper and will be answered
in the following sections. If the banking sector really is
to be stabilised,  a  solution will  surely  have  to deal
with  the  devalued  sovereign  debt  that  some  are
holding. Would the banks not be better off holding at
least  some  Eurobonds  instead  of,  say,  Greek  or
Spanish bonds? That said, "Southern" economists who
advocate  Eurobonds need to  find  a way of  making
them politically  acceptable.  And  how much  political
union is feasible, or even desirable, just for the sake
of a single currency that many never loved? (and also,
where does the burden end up?).

3.3. Rebuttal—Banking Union and Other Issues

3.3.1. The "Southern" View: Fiscal Debt Mutualisation 
to Protect Banks from Sovereign Failures

It is quite surprising to find the German government
on the "against  the debt mutualisation"  side in this
debate. In fact, for instance, de Grauwe [19] argues
that  a couple of German politicians develop an elo-
quent plea for mutualising the debt in the context of a
banking union [5]. As proponents of the "Southern"
view recognise,  the banking union that  the  "North"
defends (and that the "South" also defends) requires
"a backstop provided by the euro-zone governments".
This  is  nothing  but  an  implicit  joint  liability  of  the
Eurozone  governments  to  commit  future  taxpayers'

money to a systemic banking crisis.
A  second surprise  for  "Southern"  governments  is

that  Germany  is  not  be  willing  to  apply  all  the
objections it has levied against the issue of Eurobonds
to  his  proposal  for  an  implicit  Eurobond  issue  to
defend the banks.

The "Southern" policymakers emphasise that prom-
ising future support to banks (Building Block 1) surely
creates similar moral hazard risks as promising future
support to sovereigns. There is no reason to assume
that  the  latter  are  more  serious  than  the  former.
According to their view, they find it strange that pro-
ponents of the "Northern" view do not apply his stern
moral  hazard analysis to banks in the same way as
they do to the sovereigns. They seem to believe that
bankers are more trustworthy than sovereigns [19].

"Southern"  euro  area  governments  acknowledge
that there is a serious problem of democratic legitim-
acy  in  any  scheme  that  ties  the  hands  of  future
European taxpayers (Building Block 4). But they claim
that  the same problem arises if  such taxpayers are
called upon to save banks or sovereigns. In this vein,
de Grauwe [19] represents the "Southern" view and
argues that the "North" tries to extricate itself from
this difficult problem by stating that the bank-related
debt  mutualisation  it  proposes  will  have  only  small
consequences for future taxpayers [5]. What is more,
the total bank debt in the Eurozone is three times the
government  debt.  Potential  future  liabilities  are
certainly not small in his scheme, de Grauwe argues.

Finally,  there  is  the  "putting  the  cart  before  the
horse"  argument  often  heard  in  Germany:  that  we
have to wait for a political union before we can start
issuing Eurobonds. But why does that argument not
count  when,  in  the  absence  of  a  political  union,
Germany, for instance, proposes setting up a banking
union in which one of  the first  steps is  installing a
banking oversight mechanism? A banking union is not
just  a  technical  matter,  as  the  "North"  often  states
(see  Section  3.2.2).  The  "South"  claims  that  it
requires  the  same political  infrastructure  to  enforce
decisions  taken  at  the  European  level  and  to  give
taxing powers to the European institutions that will be
called upon to sustain the banking sector [19].

Proponents  of  the  "Southern"  view  permanently
emphasise that they do not want to be misunderstood
on this issue. They concede that  the problems that
their  "Northern"  counterparts  evoke  are  real  ones
[19].  However,  their  criticism  is  that  the  "North"
emphasises these problems when discussing one form
of  debt  mutualisation—the issue  of  Eurobonds—and
ignores them when proposing its  own form of debt
mutualisation [19]. It might also be worth mentioning
the German opposition to a third form of mutualisa-
tion, namely deposit insurance.

Moreover,  the  "South"  argues that  "problems are
there  to  be  solved".  The  moral  hazard  problem  is
acknowledged to be a difficult one, but the "South"
claims that  its  impact can be minimised. In Section
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3.2.1, some principles have already been formulated
to reduce this moral hazard risk.  One was that the
mutualisation should be partial; the other was that it
should be linked to transfers of sovereignty. These are
the  conditions  the  "North"  seems  to  stress  while
despairing that they can be met today [19].

The  "Southern"  Eurozone  governments  call  it  a
fundamental  problem  that—in  compliance  with  the
German view—the community of euro area member
states must  wait  for  a  political  union before  it  can
think of  mutualising the debt [19].  But how do we
start a political union? The "South" argues that "just
waiting will not make it happen". Hence, there is only
one other approach from the "Southern" perspective:
taking  small  steps  towards  political  union  [19].  At
some point the content of  political  union should be
explained—as is done in the Interim Report. The in-
teresting  point  from  the  perspective  taken  in  this
paper is that it could be seen as the fourth dimension
of the October 2012 report by the 'four presidents' i.e.
the legitimacy and accountability dimension (Building
Block 4).

The "South" concedes that "North" and "South" can
disagree  on  what  these  steps  should  be.  But  the
"North" tells it that the first and only step should be a
limited mutualisation of the debt so as to sustain a
banking  union.  The  "South"  is  in  favour  of  the
"North's"  banking  union  (Building  Block  1).  But  it
disagrees when the "North" claims that this is all that
is needed and that the capital markets will take care
of  the  rest  by  "exerting  stronger  discipline  on
borrowers" [31]—the efficient market theory is a deus
ex machina to save the euro.

Once we take the first step, we will be confronted
with the need to take other steps, the "South" further
argues. According to the "Southern" view, the banking
union  protects  the  sovereigns  from  bank  failures,
which  is  a  good thing.  But  it  does not  protect  the
banks from sovereign failures. These will continue to
occur  in  the  Eurozone  with  or  without  efficient
markets [19]. Thus by hitting the banks, a sovereign
debt crisis will force other Eurozone governments to
support the banks, and thus the sovereigns. Then, the
"South" argues, we will have come full circle. In order
to  support  the  banks,  sovereigns  will  be  forced  to
support each other.  One step, i.e.  Building Block 1,
necessarily leads to a second step, i.e., Building Block
2. The "South" is iteratively proposing that we may as
well  take  that  second step now (see  most  recently
French  President  Hollande  at  the  EU  Summit  in
Brussels on 18 October 2012).

3.3.2. The "Northern" View: No Debt Mutualisation as 
Long as "South-North" Divide Is Structural

As pointed out in Section 3.2.1, the "Southern" view
regrets  that  Eurozone  countries  do  not  have  the
control  over  the  European  Central  Bank  which
countries such as Britain and America have over their

central banks. But according to the "Northern" view,
that is not a flaw in the system. Instead, it was de-
signed that way in order that governments should not
be able to inflate their way out of trouble. In Britain
and  America  there  is—according  to  the  "Northern"
view a tango between the central bank (which cannot
become illiquid because of the possibility of inflating)
and  with  the  government  (which  cannot  become
insolvent,  given  the  possibility  of  imposing  and  in-
creasing taxes). De Grauwe [19] implicitly unveils the
"Southern"  view of  the role monetary policy  should
play in accompanying debt pooling when he says that
the main task of a central bank is to "give a guarantee
to bondholders that cash is  always available to pay
them  out…"  According  to  the  proponents  of  the
"Northern"  view,  he thus directly  complies  with the
wishes of the rating agencies and US-portfolio man-
agers  to orchestrate  sovereign bond purchases  and
bazookas in the form of long-term refinancing opera-
tions by the ECB.

As a starting point, the "North" points to the fact
that macroeconomic evidence is clearly not compat-
ible  with  the  "Southern"  view  that  those  "who  are
strong today may become weak tomorrow and vice
versa". In practice, the opposite has happened. This is
because  of  diverging  long-term  trends  between
Southern  and  Northern  Eurozone  countries  in  the
quality of governance, the rule of law, labour market
performance, growth and current account imbalances
(Building  Block  3).  These  differences  have  become
structural  and  long-lasting  in  the  case  of  several
Eurozone countries. Spain, for instance, has arguably
been suffering  from very  high  structural  unemploy-
ment for decades and will be additionally hampered in
the decades to come by its excessive investment in
construction [14].

The main problem debt pooling is supposed (by the
"North") to solve is that, given the 'sudden stop' in
cross  border  capital  flows,  some  Southern  member
states must close their current account deficits as they
have actually started to do in recent months. So, in
the short run, they need to reduce consumption, and
in  the  long  run,  they  need  a  shift  of  resources  to
exports  via  lower  wages  and  structural  reform
(Building Block 3). But debt pooling will not help them
make these adjustments (Building Block 2).

In the same vein, the "North" notes that the relat-
ively good performance of the Spanish economy in the
years 2010 to 2011 was due to the slowdown of the
adjustment in both the government accounts and the
housing sector.  This delay was thus the result  of  a
lack of leadership, and is not an argument for debt
pooling. Its long-term costs are now becoming appar-
ent.  The huge construction overhang implies  losses
that the banking sector may be facing once adjust-
ment is  complete (see the macro-prudential  policies
proposed in Building Block 3). It corresponds with the
amount of real resources wasted by expenditure that
was  financed  mostly  by  loans.  It  far  exceeds  the
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provisions and the write-downs as yet accumulated by
the Spanish banking system. If debt-pooling were in
place, Spain's banks might still be making those loans.

The  "South"  on  some  occasions  outlines  hard
budget constraints to accompany debt pooling [19].
Its  representatives  propose  binding  mechanisms  of
compensating  the  more  creditworthy  countries  and
controlling  the behaviour of  those that  are less  so.
But,  according to the "Northern" view, historical ex-
perience gives reason to doubt that this will work—for
several reasons.

One reason is that Spanish foreign debt is currently
the greatest risk to the Eurozone, and it is essentially
private. As long as the private sector has access to
the ECB system at interest rates that are below the
market  rate,  the  correction  of  external  imbalances
through real internal devaluations will not take place,
or if it does, at least not in sufficient quantities. The
"South's" approach would require not only public debt
limits  but  also  private  debt  barriers  to  bring  about
such  a  correction,  but  that  would  be  an  absurd
endeavour.

The "South"  should draw some lessons from the
current conduct of monetary policy. The latter already
uses debt pooling, of a sort. The quality of the collat-
eral  that  the  ECB  accepts  varies  considerably  from
country to country. In the case of the ECB's lending to
Greek  banks,  it  consists  of  doubtful  private  Greek
assets and Greek government debt whose value de-
pends on election results, as has been recently ob-
served. Thus the ECB acts as a central counterparty
for cross-border lending which incurs risks along na-
tional  lines  [34].  Risk  mutualisation  could  well,  if
things go wrong, turn into full debt mutualisation, and
lead to conflicts between member states. It provides
an advance warning of how debt pooling could lead to
the disintegration of the Eurozone.

This  is  precisely  why  the  Interim  Report  argues
with respect to its Building Block 2 that in the long run
"…(i)n the EMU, the response to a symmetric shock
affecting all countries simultaneously should primarily
be  provided  by  monetary  policy,  whereas  in  the
context of country-specific economic shocks, the re-
sponse falls primarily on national budgets" ([4], p. 5,
President of the European Council).

3.3.3. Summary

For "Northern" governments like the German one, the
mutualisation of debt is just another form of subsidy
and bail-out for which markets clamour, be it the overt
help  given to Greece,  or the more discreet liquidity
provided by the European Central Bank.

The  fact  that  there  is  a  loud  chorus  demanding
subsidies does not, in Germany's view, make it right
[5].  The Merkel  government  argues that  assistance
does not help countries make the necessary macroe-
conomic  adjustment  in  either  public  or  private
borrowing. Safeguards and conditions as stand-alone

measures will  not  work.  Anything that  puts  off  the
rebalancing of the current-account deficit only builds
up the forces for the disintegration of the Eurozone.
Watching the "South" borrow and spend themselves
into  bankruptcy  and  then  bailing  them out  is  both
immoral and irresponsible.

In  their  rebuttal,  "Southern"  governments  target
what they regard as the contradiction in the "North's"
position, rejecting debt mutualisation while supporting
a joint Eurozone backstop for the banking sector [19].
Are banks any more trustworthy than sovereigns?

The "South" usually argues, moreover, that mutual-
isation of banking liabilities will inevitably be followed
by the pooling of debt. Banking union on its own, for
instance  de  Grauwe  [19]  notes,  would  protect  the
sovereigns  from  banking  crises.  But  it  would  not
protect banks from sovereign-debt crises. If banking
union (Building Block 1) must be followed by the fiscal
sort (Building Block 2), it would be best to do it at the
same time, the "South" argues.

But  many questions  remain unanswered—the In-
terim Report is also no exception to this rule. Some
German politicians identify the tendency of the single
currency to push the economies of its members apart
[5].  If  all  countries  are  to  fend  for  themselves,  as
some proponents of the "German" view assert, would
they  not  be  better  off  restoring  their  own  national
currencies  so  that  macroeconomic  adjustment  can
take place more painlessly (a point directly related to
Building Block 3)? As a blogger in The Economist On-
line puts it, "The south will end up having to leave the
euro to save what's left of its economy" (see [35]).

For its part, the "South" indicates that more steps
will  have  to  be  taken  beyond  the  mutualisation  of
debt and banking liabilities, including the transfer of
sovereignty to Brussels [19]. But what is the limit of
all  this?  "This  is  not  an  economic  problem.  It  is  a
cultural  problem.  We  are  experiencing  mutinies  by
various groups among the passengers and deck and
engine room crews" (see [36]). If Southern govern-
ments  are  right  in  saying  that  the  banking  union
should be the first step towards the eventual creation
of the United States of Europe, when will the citizens
be asked to give their opinion of the whole project?
Clearly, Building Block 4 is addressed here.

3.4. Closing—The Way Forward

3.4.1. "South": A Monetary Union Cannot Last without 
Debt Mutualisation to Avoid Deflation

The  key  issue  is  this:  can  a  monetary  union  last
without some form of fiscal union? Economists have
been debating this issue for decades. It seems at least
to the "South" that the consensus among them is that
a monetary union without some form of fiscal union
will not last. This view is clearly shared by the Interim
Report.

What kind of fiscal union is necessary to sustain a
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monetary  union  (Building  Block  2)?  "Southern"
governments tend to argue that such a fiscal  union
must have two components. First, it must have some
insurance component, i.e. there must be some trans-
fer  mechanism from regions (countries)  that experi-
ence good economic times to regions (countries) that
experience bad times (the Interim Report alternatively
proposes  a  central  budget  with  similar  functions).
According to the "South", the US is often seen as a
successful monetary union, partly because the federal
government's budget performs the role of insurance.
"Southern" governments are also eager to point out
that the opponents will not cease to stress that such
an insurance mechanism creates moral hazard issues.
But that is the case with all  insurance mechanisms.
Representatives of the "Southern" view argue, as an
analogy,  that  one generally  also  does  not  conclude
that  people  should not  have fire  insurance because
such insurance creates moral hazard, i.e. it will lead to
more fires.

The second component of a fiscal  union is  some
degree  of  debt  pooling.  Economist  defending  the
"Southern"  view have argued that  this  is  necessary
because in becoming members of a monetary union
countries have to issue debt in a "foreign" currency
and therefore become more vulnerable to upsurges of
distrust and fear in financial markets. These can, in a
self-fulfilling way, push countries  into a bad equilib-
rium that makes it more difficult for them to adjust to
imbalances  [19].  Of  course,  debt  pooling  does  not
solve  these  fundamental  problems  (as  "Northern"
governments suggest that the "South" believes), but it
avoids  pushing  countries,  like  Spain  today,  into  a
deflationary spiral that causes their debt problems to
deteriorate, not improve.

Thus  monetary  union  and  fiscal  union  (including
some degree of debt mutualisation) are the opposite
sides of the same coin. As was made clear earlier in
this paper, the proponents of the "Northern" view like
to refer to history. The "Southern" economists also do
this. According to them, there are no successful mon-
etary unions that are not embedded in a fiscal union
that includes debt mutualisation.

Some economists,  especially  in  Northern  Europe,
continue  to  argue  that  one  can  have  a  monetary
union without a fiscal union. Paul de Grauwe [19], for
instance,  reduces the "Northern" view to something
like  "all  we  need  is  discipline  (a  fiscal  compact?),
including  a  credible  no-bail-out  clause.  If  we  allow
governments to default, financial markets will do their
work in disciplining these governments". According to
both  the "South"  and the Interim Report,  this  view
can certainly not be taken seriously any longer [19].
This is because financial markets are utterly incapable
of applying the right discipline to governments. When
markets  are  euphoric,  as  they  were during the ten
years before the crisis, they intensify indiscipline by
giving  incentives  to  borrowers  and  lenders  alike  to
create  excessive  debt  and  credit.  Since  the  crisis

erupted, financial markets have been in a continuous
state  of  fear  and  panic,  leading  them  to  apply
excessive discipline that  has led  nowhere except  to
increasing debt burdens [19].

When the dust in this debate has settled, it will—
according to the "Southern" view—be clear that the
greatest  obstacle  to  debt  mutualisation  and  the
continuing existence of the Eurozone is a lack of trust
—which has not yet been eliminated, as the Interim
Report clearly  proves.  "Northern European countries
distrust  southern  European  countries  and  have
propagated the myth that the North is morally super-
ior compared with the corrupt regimes in the South.
In Northern mythology, Southern European countries
are seen as utterly incapable of setting their house in
order.  Lending money to  these countries  is  pouring
the  hard-earned  money  of  virtuous  German  savers
into  a  bottomless  pit.  Southern  European  countries
distrust the North and have propagated the myth that
Northern  European  countries  are  out  to  dominate
them and to impose a harsh and inhumane regime on
helpless people. Mutual distrust is growing and is left
unchecked because in all these countries few people
stand up to call these myths just myths" [19].

The idea that a successful monetary union needs
two essential  ingredients  is  common to the "North"
and the "South". One is mutual support; the other is a
mutual control system. "Mutual support is essential to
create a sense of belonging, without which no union
can survive. In that sense a monetary union is like a
marriage" [19]. It cannot survive if the partners tell
each other that they should not count on help when
they are in trouble. Mutual control is also essential in
order to avoid opportunistic behaviour by those who
receive help [19].  Unfortunately,  the Interim Report
claims that this control should take place by way of
plans  and  newly  designed  mechanisms,  but  not
through markets.

Mutual support and control can only be organised
effectively  in  the  context  of  a  political  union,  the
"South" claims. That is the institutional environment in
which  support  and  control  can  acquire  democratic
legitimacy (Building Block 4) and become sustainable.
Thus,  the  choice  is  clear:  either  the euro area be-
comes a country,  or it  disappears.  There is  nothing
intermediate option. This view is also shared among
the "South" and the "North".

3.4.2. "North": Towards a Concept of Competition-
Based Fiscal Federalism in the Eurozone?

In Section 3.2.2, I set out the most important com-
ponents of a competition-based fiscal federalism that
would  probably  make  Eurobonds  (Building  Block  2)
unnecessary. These relate mainly to Building Block 1.
This  is  not  because  banking  union  is  equivalent  to
Eurobonds (as  claimed by  de Grauwe [19]  but  be-
cause it would disentangle a banking and a sovereign-
debt  crisis.  With  a  solid  banking  system  in  place,
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banking-sector  losses would no longer  threaten the
solvency  of  solid  sovereigns (such  as  Ireland  and
Spain),  and  the  bail-out  of  less  reliable  sovereigns
would  no  longer  be  necessary.  That  means  there
would be a lower chance that  fundamentally  sound
sovereigns would suffer from a confidence crisis and
rocketing risk premiums.

Proponents of the "Northern" view do not accept
the argument of the "South", coined for instance by
de Grauwe [19], that a banking union does not pro-
tect the banks from sovereign failures. In a banking
union, the capital  market could exert its  disciplining
influence  more  effectively  than  it  does  now.  Debt
restructuring for insolvent states would become more
probable.  The debtor  state would lose its  strongest
asset  (the  claim  that  default  would  cause  huge
damage to the entire financial system) and creditors
could not  rely  on taxpayers  to recoup their  money.
This,  in turn, would put governments with unsound
finances under pressure to curb their deficits.

Instead they hint at a wide array of econometric
studies showing a systematic relationship of sovereign
bond  yields  and  the  anticipated  sustainability  of  a
country's public  debt—at least in  the medium term.
They leave it to the Banca d'Italia's research depart-
ment to come up with convertibility risk (measured by
google-nomics counting google searches for euro area
breakup), as an explanatory variable of Southern sov-
ereign bond yield spreads over the German yield [37].
Only recently, the spread on Spanish bonds moved up
after Mariano Rajoy, the Spanish prime minister, an-
nounced  that  he  intended  to  relax  Spain's  deficit-
adjustment path; as when Italy decelerated its pace
of reforms. Hence, proponents of the "Northern" view
can  sleep  quite  well  with  the  idea  that  "capital
markets will take care of the rest".

To eliminate the fragility from the banking system,
we must  establish a temporary,  or even permanent
European  Resolution  Authority  (ERA),  whose  task
would be to rehabilitate fragile banks across Europe,
regardless of size. Weaker banks would receive a one-
time injection of capital or be wound down, wholly or
partly. This body should have the power to turn bank
debt into equity capital. Creditors of ailing banks—but
not  the  taxpayers,  as  de  Grauwe  [19]  assumes—
should,  as  far  as possible,  be made liable  for  their
risky investments. In contrast with Eurobonds, which
tend  to  cover  many  bad  risks,  a  European  deposit
scheme based on funding from the banks themselves
(in order to avoid taxpayers bearing the risk) would in
the end embrace only stronger banks [33].

The "North" admits to the "South" that it is right to
argue that the lack of a budgetary union, akin to the
American system, is a design failure of the Eurozone.
Proponents of the "Northern" view also strongly sup-
port  the "South's"  view that a proper application of
the American system would prevent a costly disinteg-
ration—but most probably for different reasons. Since
the US system prevents central-bank loans from being

more  attractive  than  market  loans,  it  avoids
permanent  balance-of-payment  imbalances  between
member  states.  In  America,  neither  the  individual
state nor the private sector has access to the printing
press  to  finance  itself  and  can  default.  If  the
inhabitants of a state need to finance their  current-
account deficits, they have to offer attractive interest
rates  and  provide  sufficient  collateral  to  private
lenders from other American states [5].

Yet the "South" argues, essentially, that Eurozone
countries'  main  problem  is  that  they  do  not  have
direct access to the printing press [19]. According to
the  "North",  and,  thus,  following  the  strange
behaviour of rating agencies, which penalise members
of the Eurozone simply for being part  of  the single
currency.  For  too long the  agencies  rated  countries
too generously,  pricing in a potential  bail-out rather
than  basing  ratings  purely  on  macroeconomic
fundamentals.  This  pattern  made  risk-free  profits
possible from risk-free speculation against sometimes
hopelessly  non-competitive  member  states.  The
"South" reinterprets this as a question of  "panicked
financial markets" in its mother of all arguments for
debt pooling [19].

Especially  according  to  the  "Northern"  view,  the
members of the Eurozone are intentionally kept away
from the ECB to avoid them activating the inflation tax
to  finance  themselves.  The  scope  for  an  individual
country  to  incur  government  debt  is  simply  lower
within  a  currency  union  than  outside.  This  scope
cannot  be  extended  through  debt  pooling  without
risking the disintegration of the Eurozone [5].

But the "Northern" view contains a lot more. As a
rule,  the burden on bank balance sheets should be
borne by the country of domicile and not—as in the
case of Eurobonds—be passed on to other countries
(Building Block 2).  However,  it  is  not clear whether
and  to  what  extent  over-indebted  countries  will  be
capable of doing this. Using the rescue funds would
make  sense  as  a  fiscal  backstop.  Subject  to
negotiation, a temporary debt mutualisation to cover
the cost of bank recapitalisation would make sense, to
avoid  a  larger  and  permanent  mutualisation  of
sovereign debt. But only after a proper pan-European
banking oversight has been finalised and implemented
(Building Block 1 and [5]).

3.4.3. Summary

Throughout  the  Eurozone's  debt  crisis,  many
Europeans have looked across the Atlantic for lessons
on  how  to  run  a  successful  monetary  union.  The
European Commission boasts that, taken together, the
Eurozone's  fiscal  deficit  and  debt  are  lower  than
America's. Yet the euro faces an existential crisis while
the  dollar,  despite  the  troubles  of  the  American
economy, still remains a shelter.

So, how much banking and fiscal integration does
the Eurozone need to restore stability (Building Blocks
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1 and 2)? And how much political unity does it need
to  maintain  checks  and  balances,  and  democratic
legitimacy  (Building  Block  4)?  Looking  at  the  US,
"Southern" and "Northern" economists and politicians
more  or  less  agree  on  the  need  for  some kind  of
federalised system to recapitalise, restructure or wind
down ailing banks. That is where the "North" thinks
integration  should  stop—in  contrast  to  the  Interim
Report. The key lesson from the US is, in its view, that
it pays to enhance market discipline on the states: as
long as the banking system is stabilised at minimal
cost  to  the  taxpayer,  over-indebted  states  can  be
allowed to go bust.

But  proponents  of  the  "South"  (as  well  as  the
drafters of the Interim Report) think that  this deals
with  only  half  of  the  vicious  circle  between  weak
banks  and  weak  sovereigns,  and  therefore  cannot
work in the long run. In his view, what makes America
and other monetary unions stable is a system of joint
bonds and other forms of mutual insurance and in-
ternal transfers to redress economic imbalances [19].

Drawing a parallel with the US case inevitably leads
one to consider the obvious difference: the US is a
federal country; the Eurozone however is a collection
of  17  separate  states.  De  Grauwe  [19]  vividly  ad-
dresses this point, which is an essential ingredient of
the  "Southern"  view,  directly  in  his  final  sentence:
"The choice is clear: either the euro zone becomes a
country,  or  it  disappears.  There  is  nothing  in
between." Section 3.4.2 does not speak much about
the  desirability  of  political  union,  but  the  "North's"
vision implies that the Eurozone should remain a col-
lection of sovereign countries, each guarding its tax-
payers' interests by limiting their exposure to others.

Many  in  the  active  and  engaged  audience  of
European  citizens  reflect  on  the  loss  of  national
sovereignty and discretion that may be necessary to
make  the  single  currency  work.  From the  floor  we
hear bloggers state: "the only way this could work is if
all the countries agree on a common retirement age,
welfare, unemployment, etc.", "Mutualisation of debt
has to be tied to a real surrender of fiscal sovereignty.
The reason is  obvious:  Only a complete fool  would
share his unlimited credit card with someone if he had
no control over their spending", and "As long as there
is no European army to force European countries to
comply with directives (on budgets and spending) of a
central authority, it will always be a game of bluff and
brinkmanship." (see [38]).

4. Conclusions

We can only hope that most of the panic selling of the
'Southern'  sovereign bonds has  already taken  place
and that the crisis is now slowly easing by itself, now
that the 'Southern' countries have gone through the
necessary adjustment recession. We should note that,
currently,  only  financial  institutions  that  are able  to
bear some risk still hold these bonds. This is rational

since  optimally  a  (risk-weighted)  portfolio  of  (all
available) sovereign bonds is held, a behaviour which
is often intended to be mimicked by Eurobonds. For
just  this  reason,  these  holders  will  not  suddenly
release the entirely of their bonds to the market, even
if difficulties emerge. The current account imbalances
will then recede, and the public sector will strengthen.
But,  admittedly,  a  perfect  'genuine'  Economic  and
Monetary Union seems impossible in the future, too,
due to country-specific interests along a 'North-South'
divide [19]. It could, however, be more stable than at
present,  with  a  strong  banking  union  that  also
enforces the fully  justified Maastricht  vision of  hard
budget  constraints  [14,32].  A  European  Monetary
Fund would certainly be another important component
of a more stable currency zone [39-41].

This  article has identified  two principal,  but com-
peting,  ways to stabilize the Eurozone. With  central-
ized  control  over  fiscal  policy  and  also  over  some
economic  policy  areas  one  could  introduce  a  joint
liability for government debt  to exclude bankruptcies
of individual states. In this note we were not able to
identify  any  current  willingness  and/or  democratic
legitimacy to proceed in this manner in the short to
medium run. Alternatively, one may thus feel forced to
leave the decision-making power over public debt to
national parliaments. But then it must be possible as a
conditio sine qua non that countries become insolv-
ent, and private creditors are held fully responsible—a
clear  complement  to  a  European  Monetary  Fund
[39,41]. However, this is only possible if the financial
sector is changed in such a way that government in-
solvency no longer affects the stability of the banking
system. This could be achieved by a  banking union.
The fundamental problem to be resolved consists of
the skeletons that have remained in the cupboards of
some countries' banking systems, and which must not
be passed on to the community [5].

The emphasis on pushing through a fiscal union as
a  precondition  for  debt  mutualisation  means  the
debate, at least in Germany, has become a question
of 'all  or nothing':  either deeper political union (i.e.
Building Block 2) or deep chaos.  This unnecessarily
narrows  the  strategic  options  for  the  players  and
causes the permanent 'North-South' divide described
by Belke [5]—which is  also mirrored in the Interim
Report—severely hampering the realisation of a 'genu-
ine' monetary and economic union.

However,  the  European  Central  Bank  (ECB)  has
bought  only  some  time  with  its  Securities  Markets
Programme  (SMP),  Longer-Term  Refinancing  Opera-
tions  (LTROs)  and  Outright  Market  Transactions
(OMTs) and it is vital that the fundamental problems
are addressed through a concept of a 'genuine' Eco-
nomic and Monetary Union. A major problem is that
many losses are passed on the ECB and redistribution
policy is  carried out primarily by monetary policy. It
would be better if fiscal authorities restructured banks
in a targeted fashion. In the medium run, a way must
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be found to protect the ECB and to guarantee a truly
financially and politically independent monetary policy.
The Interim Report correctly stresses in this respect 'a
clear  separation  between  ECB  monetary  policy  and
supervisory functions' [4].

The "South" is right in stating that the lack of a
budgetary union like that in the US is a design failure.
This  paper  also  strongly  supports  the  view  that  a
proper application of the US system would prevent a
costly  disintegration  process  of  the  Eurozone—but
maybe for different reasons. In order to assess the
"Southern" euro area governments' proposals of debt
pooling and compare them with the US benchmark it
is  necessary to look at  the main ingredients of  the
rules  of  the  game of  the  US federal  system which
became clear only after nine defaults by the 1840s.

Since the US system (unlike the current situation in
the Eurozone) prevents central bank loans from being
more attractive than market loans, it avoids perman-
ent balance-of-payment imbalances between member
states and, in this way, current account deficits which
fail  to  be  backed  by  credible  and  solid  investment
projects.  In  the  US,  neither  the  individual,  federal
state nor the private sector has access to the printing
press to finance itself. If the inhabitants of a federal
state  require  financing  for  their  current  account
deficits, they must offer other states attractive interest
rates  and  provide  sufficient  collateral  to  private

outside lenders. If they fail, they simply dispense with
borrowing  and  current  account  imbalances  do  not
spread in the first place.

This  contribution  is  in  strong  accordance  with
"Southern  view"  that  the  instalment  of  a  US-type
budgetary union remains illusionary. The best proof of
this  is  the  over-indebted  euro  area  governments
crowding, sometimes massively, to reach a substantial
increase in the guarantees for excessive national debt
contained in the ESM, typically in advance and without
conditionality, and more or less hidden through offer-
ing the South's "right types" of debt pooling. Experi-
ence shows that the latter must suffer from the non-
credibility of all variants of rules proposed to prevent
moral  hazard—which  is  simply  due  to  a  lack  of
availability  of  forfeit  in  terms  of  gold,  foreign  ex-
change reserves or other hard assets involved and to
de-activating the interest rate mechanism (by fixing
upper bounds for "tolerable" rate movements) which,
however, is a central ingredient of the US-system.
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Abstract: Does campaign duration affect election outcomes? To date, this question has largely
evaded political scientists, but it is reasonable to expect systematic links between campaign
length and candidate performance in elections. We hypothesize that longer campaigns would
help  challengers'  electoral  fortunes,  thereby  curbing  incumbency advantage and potentially
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elections between 1994 and 2006 and ANES survey data from the 2002 election cycle, we find
little  evidence  to  support  contentions  that  campaign  length  affects  election  outcomes  or
candidate familiarity. The results we report suggest the political consequences, intended or not,
to choices about election timing are likely minimal.
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1. Introduction

On 28 October 2009, President Barack Obama signed
into law the  Military  and  Overseas  Voter  Empower-
ment  (MOVE)  Act,  an  initiative  designed  to  help
military serving overseas and citizens who live abroad
to vote in U.S. elections. Among other provisions, the
law requires states to send absentee ballots to voters
overseas at least 45 days in advance of any federal
election, including special, primary and runoff elections.
As a practical matter, this provision has been problem-
atic for several states which have typically held late
congressional primary elections,  often in September,
to determine general election candidates for Congress.
The  Department  of  Defense  has  been  reluctant  to

grant  states  waivers  to  this  requirement,  so  states
have  revamped  their  electoral  calendars  to  hold
primary elections earlier in the election cycle. 

Ostensibly,  MOVE  was  designed  to  enfranchise
American  voters  living  or  serving  in  the  military
abroad, but the Act, which went into effect during the
November 2010 elections, will undoubtedly have other
consequences, intended or otherwise. One implication
linked to this policy reform, and alluded to above, is
that  general  election  periods  are  likely  to  be
lengthened,  at  least  for  some  elections  in  several
states. But what are the political consequences poten-
tially associated with longer campaigns? To date, this
question has largely evaded political scientists, but
it is reasonable to expect systematic links between

© 2013 by the authors; licensee Librello, Switzerland. This open access article was published 
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campaign  duration  and  candidate  performance  in
elections.  One  possibility  is  that  longer  campaigns
would  help  challengers'  electoral  fortunes,  thereby
curbing incumbency advantage and boosting compet-
itiveness in elections. In this paper, we investigate this
possibility  empirically  by  examining  data  from  U.S.
House elections between 1994 and 2006. Previewing
our  main  findings,  we find  evidence  that  campaign
duration does impact  election outcomes,  suggesting
there are important consequences, intended or not, to
choices  about  election  timing.  We  also  speculate
about the underlying mechanism that potentially gives
rise to this pattern. We analyze survey data from the
2002  American  National  Election  Study  to  demon-
strate that longer campaigns may advantage candid-
ates at the polls by raising awareness about them and
elevating name recognition. This effect appears to be
moderated by levels of campaign spending.

2. Incumbency and Campaign Length

Incumbent dominance at  the polls  has long been a
central  and enduring feature  of  American elections.
Scholars have traced incumbent strength to a number
of sources [1-3], but an advantage in incumbent name
recognition has emerged as a leading explanation [4].
As Jacobson notes, "people hesitate to vote for can-
didates they know nothing at  all  about.  Among the
most consistent findings produced by studies of con-
gressional  voters  over  the  past  generation  is  that
simple  knowledge  of  who  the  candidates  are  is
strongly connected to voting behavior" [4]. 

Discussions about the impact of name recognition
on voting preferences are often closely linked to ongo-
ing debates about  the deployment  of  candidate  re-
sources, most notably campaign funds. On this score,
researchers have been somewhat equivocal. Some [5-8]
argue that spending by challengers is more effective
than spending by incumbents, perhaps reflecting  the
relative  obscurity  of  challengers.  Others  [9-12]  find
incumbent  and  challenger  spending  to  have  similar
effects,  with challengers enjoying a smaller edge in
spending efficiency than suggested initially by Jacob-
son [5]. The problem of reciprocal causation resulting
from  strategic  behavior  by  candidates  and  donors
alike makes the precise relationship between spending
and election results  difficult  to  pin down,  but  most
studies suggest marginal returns are greater for chal-
lengers than for incumbents [4]. Taken as a whole,
these  findings  imply  that  policies  that  grant  equal
resources to both incumbents and challengers would
advantage challengers because of diminishing marginal
returns, a hypothesis that finds supports in recent field
experimental work [13].

Despite  an  abundance  of  studies  published  over
several decades devoted to disentangling the impact
of campaign spending on election outcomes, examina-
tions  of  the  impact  of  access  to  other  important
resources,  like  time,  are  scarce.  After  all,  time can

facilitate  information  acquisition,  and  scholars  have
shown the length of a campaign helps voters to make
use of important electoral information [14]. Moreover,
unlike campaign spending, whose causal  effects are
methodologically challenging to isolate because they
can be linked to expected outcomes, the duration of a
campaign is exogenously determined and assigned in
an even-handed manner to all  candidate types in a
given state. As we demonstrate below, the duration of
campaigns varies considerably over time and across
states, and this variation can be exploited to gauge
the effects  of  this  important  resource on candidate
voteshares. 

Given the  discussion above,  we hypothesize  that
longer campaigns would disproportionately advantage
challengers over incumbents. Longer campaigns would
conceivably afford challengers greater opportunities to
build awareness of their candidacies and to cut into
incumbents'  name  recognition  advantages.  In  this
study, we investigate this possibility using data from
elections for the U.S. House of Representatives between
1994 and 2006. We find support for the contentions
that campaign duration affects election outcomes and
that longer campaign cycles benefit challengers over
incumbents. We also find that the impact of campaign
duration is moderated by the level of campaign funds.

We proceed as follows. In the next section, we de-
velop more fully our ideas about the impact of cam-
paign duration on election outcomes  and provide a
more nuanced set of hypotheses. We then describe
the variation in campaign duration in states across the
country over the period of our study. In the following
section, we develop and estimate an empirical model
to test  our hypotheses and present  the results.  We
conclude with a discussion of the implications of our
findings.

3. The Impact of Campaign Length: Theory and 
Hypotheses

Evidence  from  studies  of  presidential  elections  has
demonstrated that candidate preferences rarely shift
dramatically  over  the  course  of  a  general  election
campaign, but that meaningful change can, and typic-
ally does occur [15]. Preferences form, crystallize or
change as a result of learning that is facilitated over
the course of a campaign [16]. As Gelman and King
[17] argue, campaigns convey information about the
values of "fundamental" variables; campaign activities
increase  the  amount  of  information  accessible  to
voters about candidates' true positions on issue prior-
ities as well as about the real conditions of important
considerations (like economic performance). The authors
assert that campaigns help to "enlighten" voters, but
such an educating process takes time [17]. As Steven-
son and Vavreck ([14], p. 223) argue, "[w]ithout suffi-
cient time for this kind of process, voters will be hard
pressed  to  correct  distortions  in  their  initial  assess-
ments which may be based on a very limited amount
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of information and only  a  few campaign messages.
[E]nlightenment should be less successful in very short
election campaigns than it  is  in  campaigns of suffi-
cient length."

A condition that, according to [17], is essential to
facilitating enlightenment is competition. Competitive
elections,  like  the presidential  contests that  the au-
thors  study,  ensure  that  biased  information  cannot
systematically  misinform  voters.  But  Stevenson  and
Vavreck ([14], p. 222) argue that symmetry and per-
vasiveness  are  linked  to  competitiveness.  "Without
symmetry, resource-rich candidates can dominate the
information that is conveyed to voters and so might
be able to mislead them systematically about the true
values and weights for fundamental variables that are
unfavorable to them." Related is pervasiveness, which
the authors conceive of as the ability to reach the bulk
of the electorate with their campaign messages. Using
data from 113 elections in 13 democracies, Stevenson
and Vavreck show that voters rely more heavily on the
true  values  of  economic  conditions  to  inform  their
preferences in relatively lengthy campaigns of at least
six  weeks  while  these  effects  are  largely  absent  in
shorter  campaigns;  they  conclude  campaign  length
matters for voter learning [14].

If it is the case that campaign length helps voters
to learn about important aspects of a campaign, like
candidate qualities and positions on key issues, then
longer  campaigns  presumably  afford  challengers
greater  opportunities  to  make  up  for  deficits  in
familiarity or name recognition they typically start off
with  [4],  relative  to  incumbents;  sufficiently  long
campaigns  should,  all  else  equal,  disproportionately
favor  challengers.  This  is  the  main  hypothesis  we
investigate below. 

But  longer  campaigns,  in  and of  themselves,  are
not necessarily sufficient to accrue benefits to chal-
lengers. Unlike the presidential contests that Gelman
and King [17] study, congressional elections are typic-
ally lopsided affairs characterized by resource imbal-
ances: "symmetry", at least with respect to financial
resources, is uncommon in races against incumbents
in particular [4]. Above we argue that sufficient cam-
paign length has the capacity to afford nonincumbents
the time to become more familiar to voters, but even
challengers with the luxury of longer campaign peri-
ods may not necessarily be able to capitalize on these
without adequate resources. It is also conceivable that
any  potential  benefits  associated  with  longer  cam-
paigns may be less  influential  for  well-funded  chal-
lengers.  Considerable  financial  resources  at  their
disposal  may  render  campaign  duration  less  con-
sequential  with respect  to its  influence on eventual
levels of support at the polls. Conversely, challengers
with scant  financial  resources  may benefit  more  so
from longer  periods  during  which  to  promote  their
candidacies. Accordingly, we argue the effect of cam-
paign  duration  on  candidate  performance  will  be
moderated  by  the  level  of  campaign  spending,  a

conditional hypothesis we examine empirically below.

4. Measuring Campaign Duration

The measurement of campaign duration can itself be
a debatable matter. In contemporary presidential nom-
ination contexts, the notion of an "invisible primary"
that often begins long before any votes are cast in an
actual  election  is  an  established  regularity.  For  the
purposes  of  the  current  study,  we  are  concerned
primarily with the length of the formal general elec-
tion campaign period, which we define as the total
number of calendar days between the primary elec-
tion and the general election. This choice is arbitrary,
and it is not intended to discount the significance of
the informal campaign period that typically unfolds in
advance of  primary Election Day,  sometimes over a
span of months or even years. Admittedly,  this is a
crude  measure  that  does  not  take  into  account  a
myriad  of  other  factors  that  could  include  whether
eventual  nominees  faced  contested  primaries,  how
soon before the  primaries  candidates declared their
candidacies or actually  began to campaign,  or vari-
ation  in  convenience  voting  or  levels  of  early,  ab-
sentee or mail-in voting in each jurisdiction. While re-
search  examining  the  effects  of  these  factors  is
worthwhile  in  its  own right,  we acknowledge these
limitations and view the current study as a first-cut in
examining  the  heretofore  unexplored  relationship
between campaign duration and outcomes. As such,
we are mainly interested here in the period beyond
the primary election, when candidates have secured
party  nominations  and  are  assured  positions  on
general election ballots.

Despite the fact that a uniform date for congres-
sional  general  elections  has  been statutorily  set  by
Congress since 1872 (for the Tuesday after the first
Monday in November of even-numbered years), regu-
lations concerning primary elections,  including dates
on which these contests are held, are reserved for the
states.  As  a  result,  there  is  considerable  variation,
both over time and across states in terms of primary
election dates. Researchers have observed that, over
the past few decades, states seeking greater influence
in presidential nomination contests have moved their
primary dates earlier and earlier in the process [18],
resulting  in  the  so-called  frontloading  phenomenon,
but  primary  elections  for  congressional  candidates
need not necessarily coincide with presidential primar-
ies; they often do not. As a result, the duration of the
general  election  campaign period,  in  terms  of  total
number  of  calendar  days,  for  congressional  races
varies  considerably  both  across  states  and  within
states over time.

Table 1 presents further evidence about the vari-
ation  in  the  mean  duration  of  the  general  election
period, as well as the range, for congressional election
cycles between 1994 and 2006. The data for the period
we examine indicate that general election candidates
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Table  1. Congressional  general  election  duration
(days), 1994–2006.

Year Mean (Days) Minimum Maximum
1994 122 (60) 14 245
1996 118 (58) 21 239
1998 114 (55) 45 238
2000 129 (64) 45 245
2002 116 (57) 43 245
2004 125 (63) 45 245
2006 122 (54) 45 245

Note: Standard deviations in parentheses.

have consistently had about four months on average
to campaign, but this span of time varies widely. In
the 1990s, congressional candidates in Arkansas, for
example, had only two or three weeks to campaign
against their  general election opponents,  while  can-
didates in states like Ohio, Texas and Illinois had al-
most eight months to do so. In the most recent cycles
we examine, the length of the general election period
ranges from about six weeks to eight months [19].

Above we argue that this variation may have import-
ant consequences for election outcomes. Candidates,
namely challengers, may be able to take advantage of
longer  campaign  periods  to  build  name  recognition
and  awareness  and  to  promote  their  candidacies,
while incumbents would presumably have an advant-
age in shorter campaign cycles. We also expect the
impact of campaign duration will be moderated by the
level  of  campaign  funds  accessible  to  a  challenger.
Next we proceed to estimate the impact of campaign
duration on candidate performance.

5. Estimating the Impact of Campaign Duration 
on Candidate Performance

Previous research has established that candidate vote-
shares in general elections are a function of a number
of  factors  including  resource  levels,  district  partisan
strength and candidate quality [4]. As we discuss above,
reciprocal causation between campaign spending and
expected voteshares make empirical examinations of
the  impact  of  campaign  spending  on  election  out-
comes a methodologically thorny issue. Scholars have
grappled with this issue for decades [4-7,9-12] offering
a range of solutions. Most of these studies advocate,
and several adopt, an instrumental variables approach
to  addressing  the  issue  of  reciprocal  causation,  al-
though the range of  instruments  for  spending  vari-
ables is diverse across studies. In the current study,
we  adopt  an  empirical  strategy  similar  to  the  one
proposed by Green and Krasno [9,10]. Specifically, we
use lagged incumbent spending as an instrument for
current incumbent spending in two-stage least squares
analyses. To be consistent with previous work in this
field, we also adopt the following conventions: first,
we convert all spending figures to 2006 dollars; as in
previous  studies,  a  log  transformation  of  campaign
spending (in  thousands of  2006 dollars)  is  used  to

simulate  diminishing marginal  returns;  to  make this
assumption less drastic, $5,000 is added to all candid-
ate expenditure levels (see [7] for details). A similar
transformation  was  performed  on  the  incumbent
spending instrument (incumbent spending in the pre-
vious campaign). Two-stage least squares purges the
independent  variables  of  their  covariance  with  the
disturbance term; the procedure involves estimating a
predicted  score  for  the  endogenous  regressor  (the
incumbent  spending variable),  in  this case,  from its
lagged  values,  and  using  this  as  instruments  in  a
second-stage regression instead of the original value. 

To isolate the impact of campaign duration on can-
didate performance in  general  elections,  we include
measures of campaign duration in a more fully spe-
cified  model  that  simultaneously  accounts  for  other
variables,  as  discussed  above,  known  to  influence
candidate  voteshares  in  elections.  We  estimate  a
series of  two-stage least  squares regression models
using  the  instrument  for  incumbent  spending  de-
scribed  above  [20].  The  basic  model  presents  the
challenger's share of the two-party vote in contested
general elections as a function of incumbent (instru-
mented)  and  challenger  campaign  spending,  chal-
lenger  quality,  and  incumbent  party  strength in the
district  and  campaign  duration.  We  also  include  a
dummy variable in the model to account for presiden-
tial election years as well as indicators to denote the
party of the challenger and redistricted districts; we
interact  the  challenger  party  indicator  with  dummy
variables for each year included in our study to ac-
count  for  national,  partisan  trends.  Consistent  with
previous work, we adopt  a dichotomous categoriza-
tion for challenger quality [4]; admittedly, a more re-
fined measure of quality would have been preferable,
however this was unavailable. Studies have repeatedly
demonstrated such dichotomous conceptualizations of
challenger quality to be quite robust and very highly
correlated with alternative, more refined measures of
quality [7]. Accordingly, we consider challengers with
prior  elective  experience  to  be  high-quality  chal-
lengers while those with no prior elective office are
low-quality. 

The results of the initial estimation, model 1 presen-
ted in Table 2, column 1, reveal patterns that are fa-
miliar given extant work in this field. We find evidence
that challenger performance is strengthened by higher
levels of both incumbent and challenger spending as
well as challenger party strength in the district and
challenger  experience.  The  results  also  suggest
challengers are disadvantaged somewhat in presidential
years.

Our key variable of interest, however, is the duration
of  the general  election period,  operationalized as the
total number of calendar days between the primary and
general elections. We estimate a second model (model
2) that adds this variable to the equation. The results of
the estimation are presented in Table 2, column 2. The
estimates reveal that the inclusion of the additional
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Table 2. Estimating the impact of campaign duration on candidate performance.

Model Specifications
Variable (1) (2) (3)
Challenger Party Strength in 
District 0.384 (0.012)*** 0.384 (0.012)*** 0.386 (0.012)***

Experienced Challenger 1.143 (0.303)*** 1.160 (0.303)*** 1.142 (0.304)***

General Election Duration 
(days) 0.002 (0.002) 0.003 (0.026)

Incumbent Spending (log) 
(instrument) 1.281 (0.278)*** 1.309 (0.278)*** 1.158 (0.663)

Incumbent Spending (inst.) 
× Duration 0.001 (0.004)

Challenger Spending (log) 2.384 (0.073)*** 2.380 (0.073)*** 2.630 (0.150)***

Challenger Spending (log) 
× Duration –0.002 (0.001)**

Challenger Democrat 1.606 (0.575)*** 1.592 (0.574)*** 1.592 (0.574)***

Presidential Election Year –5.898 (0.540)*** –6.032 (0.518)*** –6.023 (0.518)***

Redistricted 0.925 (0.613) 0.891 (0.612) 0.900 (0.613)

Constant 2.918 (1.783) 2.394 (1.807) 2.263 (4.258)

N of individuals 1,666 1,663 1,674

Adjusted R-squared 0.771 0.772 0.773
Notes: Two-least least squares regression (TSLS). In the first stage, incumbent spending (logged) is
estimated as a function of lagged incumbent spending (logged). These estimates are then used as
instruments for incumbent spending in the second stage in which the dependent variable is the
challenger’s share of the two-party vote in the district. Standard errors in parentheses. *** denotes
statistical significance at the p < 0.01 level, and ** at the p < 0.05 level, using two-tailed tests. All
models  include  dummy  variables  for  years  and  year/challenger  party  interactions  (not  shown;
available  upon  request).  Redistricting  years  (1992,  2002)  excluded.  See  text  for  details  about
spending and other variable measurement or construction.

variable denoting the duration of the general  election
campaign  does  not  substantively  alter  the  impact  or
statistical significance of any of the other variables. The
coefficient for the campaign duration variable is positive,
implying  longer  campaigns  may  boost  challenger
voteshares relative to incumbents, but the effect is not
statistically significant; moreover, it is, at best, substant-
ively modest. Extending the general election period by
100  days  would  only  add  0.2  percentage  points  on
average to the challenger's voteshare, all else equal.

We remind readers, however, that we expect the im-
pact of the length of the campaign to be conditioned
by the level of campaign spending. Thus, we estimate
a third model (model 3) to include interaction terms in
our model to capture the effects of campaign duration
as conditioned by candidate spending levels in addi-
tion to  the individual  constitutive terms accordingly.
The estimates  reveal  some familiar  results:  support
for  challengers  is  positively  and  significantly  influ-
enced by prior experience and partisan strength in the

district, as in the other two models. However, neither
incumbent  spending (instrumented) nor  the interac-
tion  between  campaign  duration  and  incumbent
spending  are  statistically  significant,  suggesting  in-
cumbent spending levels are statistically unrelated to
challenger performance once the other ingredients are
included in the model. The positive and significant im-
pact  of  challenger  spending  persists,  however.  The
direct  effect  of  the  campaign  duration  variable  re-
mains insignificant, however the interaction between
challenger spending and campaign duration is statist-
ically  significant  at  conventional  levels,  implying the
impact of campaign length is moderated by the level
of challenger spending, as hypothesized above. The
negative and statistically significant coefficient on the
interaction  term,  however,  suggests  the  effect  of
campaign  duration  declines  as  challenger  spending
grows. We interpret this to suggest the marginal im-
pact of campaign length declines with growing levels
of campaign spending, a result that is also consistent
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with  the  hypothesis  we  develop  above.  Still,  the
substantive effects are quite small. Figure 1 presents
a visual depiction of the impact of campaign duration
on challenger voteshares across ranging of levels of
logged challenger spending. The solid line displays the
marginal impact of campaign duration on challenger
support at the polls,  with dashed lines representing
the 95  percent  confidence  intervals  associated with
the impact of campaign duration for the corresponding
spending  levels.  Taking  uncertainty  levels  into  ac-
count, the evidence indicates the marginal impact of
campaign  duration  is  indistinguishable  from  zero.
Although there are indications the marginal effect of
campaign length likely declines somewhat as spending
grows,  the  overall  effect  is  negligible.  Next,  we
proceed to examine the impact of campaign length on
candidate familiarity.

6. Estimating the Impact of Campaign Duration 
on Candidate Familiarity

Above  we  argued  that  the  length  of  congressional
general election campaigns likely influences challenger
performance at the polls on Election Day. The ana-
lyses  we  present,  however,  provide  only  limited
empirical evidence for  this contention; for  the most
part, the effects are likely substantively small, at best.
To the extent  that  longer campaigns  may influence
candidate voteshares in elections, however, what could
be  the  driving  force  behind  any  such  effects?  One
possible underlying mechanism that could give rise to

the  hypothesized  effect  is  that  longer  campaigns
facilitate  voter  learning  and  raise  familiarity  with
challengers. Previous research has established a link
between familiarity and vote choice and demonstrated
that  greater  familiarity  increases  the  likelihood  of
voting  for  a  candidate  [4,21].  If  the  likelihood  of
voting  for  a  challenger  is  enhanced because longer
campaigns raise challenger familiarity, we should be
able to detect  empirical  evidence for  the latter.  Ac-
cordingly,  we  expect  that  longer  campaigns  raise
voters' familiarity with the candidates, especially chal-
lengers, cutting into the recognition advantage incum-
bents typically  enjoy [4] and that this is the causal
mechanism that may help to explain even the muted
effects on electoral support we identify above. Next,
we seek  empirical  evidence  for  the  contention  that
longer  campaigns  raises  candidate  familiarity,  even
after controlling for  other key factors  like candidate
quality and campaign spending.

We rely on data collected for the 2002 American
National Election Study for these analyses. The 2002
ANES probed respondents about their ability to recog-
nize congressional candidates in the November 2002
elections.  Analysis  of  the unweighted  data  confirms
incumbents' recognition advantage compared to chal-
lengers: 89 percent of respondents recognized incum-
bents, compared to only 58 percent who could recog-
nize challengers. We expect longer campaigns could
conceivably  boost  levels  of  recognition  for  incum-
bents,  but  we  argue  that  longer  campaigns  should
elevate challenger recognition levels even more so.

Figure 1. Marginal impact of campaign duration on challenger voteshares across range of challenger
spending (logged) levels.
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Table 3. Estimating the impact of campaign duration on candidate familiarity.

Recognize Challenger Recognize Incumbent
Variable
Incumbent spending 
(thousands of dollars, logged)

0.031 (0.323) 0.134 (0.423)

Challenger spending 
(thousands of dollars, logged)

0.209** (0.103) 0.015 (0.139) 

Experienced challenger 0.489*** (0.163) –0.066 (0.211)
Candidate Party Strength in 
District

0.019*** (0.007) 0.004 (0.009)

General Election Duration 
(days)

–0.001 (0.013) –0.003 (0.016)

Duration × Incumbent 
Spending

0.0005 (0.002) 0.0003 (0.003)

Duration × Challenger 
Spending

–0.0001 (0.0006) 0.00003 (0.001)

Constant –2.606 (2.065) –0.025 (2.691)
N 509 537
Pseudo R-squared 0.16 0.11
Log likelihood: –278.972 –147.119
Notes:  Probit  regression (unweighted).  Standard errors  in parentheses.  Dependent  variable  is
coded  1  if  respondent  accurately  recognized  challenger/incumbent,  0  otherwise.  ***denotes
statistical significance at the p<.01 level, ** at the p<05 level, using two-tailed tests. Models also
include the following political and demographic control variables (not shown): partisanship, age,
gender,  race,  income,  education,  whether  respondent  was  married  or  resided  in  the  South;
partisanship of the challenger (as well as its interaction with respondent party ID; details available
upon request). Source: [22]

We append the ANES data to include campaign vari-
ables shown to influence familiarity (campaign spend-
ing  levels  (logged)  [23],  candidate  quality,  partisan
composition of district) as controls (see [4]); we also
control  for  key  political  and  demographic  attributes
including a dummy variable to denote the challenger's
party (in addition to its interaction with a respondent's
partisan identification), partisanship, age, race, gender,
income,  education,  whether  respondents  were  mar-
ried  or  resided  in  the  South.  The  key  variable  of
interest  is  the  length  of  the  general  election  cam-
paign, measured in total number of days between the
primary  and  general  elections  as  above.  Again,  we
expect  recognition  to  be  positively  related  to  cam-
paign  length;  consistent  with  arguments  developed
above, we hypothesize further that the impact of cam-
paign duration will depend on the level of campaign
expenditures. We include terms in our models to test
these hypotheses, including interactions. We use probit
regression to estimate models to predict respondents'
ability  to  recognize  a  candidate  (incumbents  and
challengers separately) as a function of these variables
and the interactions.

The  results  of  the  estimations  are  presented  in
Table  3.  We  find  that  challenger  recognition  is
explained by challenger spending and experience and
the district's partisan tendencies. The estimates reveal
that  neither challenger nor incumbent recognition is
influenced by campaign duration; the interactions are
also statistically  insignificant,  suggesting there is  no

heterogeneity  in  the  impact  of  campaign  length
attributable to spending levels. Jacobson demonstrated
that support for U.S. Senate challengers in the 2000
elections  grew  over  time  during  the  course  of  the
campaign cycle in direct proportion to spending, but
the  author  did  not  examine  elements  related  to
campaign duration [20]. Jacobson also demonstrated
that  incumbent  familiarity  and  favorability  were  not
linked to levels of incumbent spending, a result that is
consistent with the estimates reported in column 2 of
Table 3 [21]. In fact, we find that incumbent recognition
is unrelated to the key factors we investigate including
spending,  candidate  quality,  district  partisanship  or
campaign  duration,  suggesting  that  sources  of
familiarity  with  incumbents  differ  considerably  from
forces that influence challenger recognition.

7. Conclusion

Overall, the preponderance of empirical evidence we
report suggests campaign length may matter little for
election outcomes once the effects of other, relevant
factors are taken into account.  That said,  there are
hints  that  campaign  duration  could  exert  the
hypothesized  effects,  but  additional  research  is
necessary  to  demonstrate  this  connection  more
definitively.  We acknowledge the substantive impact
of campaign duration is likely quite small, at best, but
it  may  not  be  wholly  irrelevant  to  candidate
performance.  Even so,  there  is  scant  evidence that
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campaign duration  is  related  to  familiarity  with  the
candidates, so the identification of a mechanism by
which  longer  campaigns  may  help  challengers,  if  it
does turn out to be the case,  remains elusive.  One
sobering  conclusion  readers  may  reach  from  the
current study is that if a pattern of longer campaign
periods  emerges  in  American  elections,  precipitated
by  recent  policy  reforms  or  otherwise,  there  are
unlikely to be significant electoral consequences. For
observers who decry anemic competition in races like
congressional  contests,  longer  campaigns  will  likely
not offer a glimmer of hope.

We  conclude  by  acknowledging  that  the  current
study and the theoretical arguments we develop raise
some  intriguing  possibilities,  but  it  is  beyond  the
scope  of  this  paper  to  explore  all  of  the  nuances
associated with campaign duration. Further research

could propose a more refined measure of campaign
duration that takes into account the dynamics of the
primary period or early voting. Additional work could
also contribute deeper insights about how campaign
length  operates  with  other  aspects  of  elections  to
influence outcomes. For instance, does the timing of
campaign appearances differ depending on campaign
length? How does news coverage of challengers and
incumbents vary depending on campaign length? How
does having a contested primary interact with these
other factors? Do contested primaries give challengers
a leg up by getting them early media exposure? Or do
contested primaries prevent candidates from beginning
their general election campaigns, ultimately hindering
their  chances  of  success?  The  central  mechanisms
linking  campaign  length  and  candidate  success  are
complicated and beg further scholarly examination.
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Abstract: The question of the universality of human rights has much in common with the
question of the universality of ethics. In the form of a multidisciplinary reflexive survey, the aim
of this article is to show how human rights discourses derive from more basic principles related
to basic needs. These needs are the universal  grammar for moral principles,  which will  be
distinguished from ethical norms. Ethical norms, I will argue, are rules that develop in social
groups to put into effect moral principles through communicative action and therefore develop
as culturally specific norms, which guide behaviour within these social groups. This will explain
why ethical norms contain some universal principles, but are largely culturally specific. In order
to shed some light on the universality debate, I will show how moral principles translate into
ethical norms and might manifest through communicative action in human rights law. For this
purpose the article develops a socio-legal account on social norm-creation that bridges moral
universality and legal universality via ethical pluralism, which in effect explains why despite the
universality of moral principles, the outcomes of ethical rationales can vary extremely.
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1. Introduction

In  many  ways  natural  rights  have  found  their  way
back into common discourse. Statements of politicians
and even court decisions account for that. This trend
parallels  the  belief  that  human rights  are  universal.
Such a conviction is fundamentally rooted in the belief
of an existence of universal moral principles. However,
cultural  pluralists  reject  the  belief  of  universality  of
morals;  their  most lenient  position is  that,  although
morals are different all over the world, in discourse we
might find some common principles on which we all
can agree. This article aims to give a socio-legal account
of  these  positions  that  bridges  moral  universalism

understood  in  relation  to  basic  needs  and  legal
universalism based on universal  agreement between
states  in  an  interdisciplinary  manner.  While  the
individual  debates  traced  herein  are  quite  well
known,  they  usually  take  place  apart  from  each
other. This article tries to place these debates in a
broader  socio-legal  framework  functioning  as  a
conceptional link. The argument that this socio-legal
account puts forth is then that due to our common-
ness  in  needs  and  vulnerabilities  we  all  share
common moral  principles  (moral  universalism);  but
due to different mechanisms to protect from threats
to  needs  and  to  alleviate  vulnerabilities,  which
developed differently within different cultures, ethical
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norms  are  not  universally  the  same,  but  on  the
contrary are very different (ethical pluralism); even-
tually, through international  ethical discourse states
are able to negotiate norms that are universally valid
on  legal  grounds  based  on  the  acceptance  of  all
states (legal universality). In this manner, this essay
creates  a  link  between  these  three  conceptions
about  universality versus plurality and thereby con-
stitutes a  reinterpretation of Thomas Paine's distinc-
tion between natural rights and civil rights adapted to
a globalized world.  The arguments will  refer  to ad-
vancements  in  cognitive  psychology concerning em-
pathy and will be placed in a socio-legal framework on
social norm-creation.

Section 2 will use human rights to exemplify three
things:  (a)  that  human  rights  are  not  themselves
universal moral principles, but are based on culturally
specific ethical norms; (b) that human rights can only
claim  legal  universality  based  on  acceptance  by
states; and (c) that human rights by themselves have
become  a  culture  for  human  rights  lawyers  and
activists.  This results  in the phenomenon that  even
within the same culture, human rights advocates have
distanced  themselves  from  the  popular  opinion  of
large portions of society and/or from politicians about
what constitutes ethical conduct. Section 3 will  then
briefly elaborate on norms that some authors accept as
universally valid and continue with the example of "the
prohibition of torture". Building on Wittgenstein's con-
ception of depth grammar, the cultural grammar under-
lying the very foundations of language, the article will
explain  how  cultures  give  their  own  coloration  to
discourses,  which  leads  to  a  differentiation  between
universal moral principles and culturally specific ethical
norms (a distinction between morals and ethics) [1].
Based on psychology of human motivation (related to
needs) and cognitive research on neurological founda-
tions  of  language  acquisition,  empathy  and  moral
development (i.e. mirror neurons),  Section 4 will  ex-
plain  how social-norm creation  can  be seen  from a
socio-legal perspective. Section 5 will then develop the
socio-legal account based on the case of the prohibition
of torture. Eventually, this article will contribute to the
larger  debate  with  a  structural  explanation  on  how
societies tend to re-evaluate already established ethical
norms in the face of events with great moral impact.

Moral  principles  and  ethical  norms,  be  it  their
universal application, their ethnocentric roots or their
cultural interpretations, are a product of an extensive
canon of post-Enlightenment ideas drawn from a rich
variety of sources. This article reflects on these sources
and tries to revisit the salient parts of some of these
ideas by tying them together into one larger account
of  social  norm-creation.  By  having  to  draw  on  a
variety of abiding debates and case material, explor-
ing their  inner logic,  and testing them against their
equally colourful background from which they derive,

this essay obviously faces the challenge to revive well
known themes without becoming to superficial, while
at the same time drawing the bigger picture of how,
in the author's account, societies come from  a priori
morals  to human rights.  Thereby,  this  essay essen-
tially aims to reconcile the universalist with the plural-
ist worldview through the use of theoretical elabora-
tions on language, empathy and social norm-creation.
The  here  presented  account  is  then  one  of  how
initially  universal  moral  principles  pertaining  to  the
protection  of  individuals  and  of  social  groups  from
harm  become  culturally  coloured  and  emerge  as
culturally specific ethical norms. These ethical norms
can become universal again only through international
consensus.  At  this  stage  these  ethical  norms  have
absorbed  many  culturally  specific  assumptions  that
their  acceptance is  often disputed.  The overarching
objective of this essay is to lay the groundwork for
future questions in the study of politics and ethics that
aim  to  go  beyond  the  contemporary  tendency  of
scholarship to give priority to certain ethical concepts
such  as  justice,  whilst  ignoring the  canon  of  other
concepts  such  as  beneficence,  magnanimity,  mercy
etc. as well  as the pertaining question of vices and
evil in international politics.

2. Non-Universality of Human Rights

Let  me  now turn  the  attention  to  the  legal  debate
about  universality,  specifically  with  regard  to  human
rights.  Although  this  generalizes  the  subject  greatly,
one can make the classic distinction between natural
law and positive law with regards to human rights as
well.  Thomas Paine  made the distinction  between  a
priori given natural rights of persons and of a posteriori
given civil rights (read: human rights) when stating:

"Natural rights are those which appertain to man in
right  of  his  existence.  Of  this  kind  are  all  the
intellectual rights, or rights of the mind, and also
all  those rights of  acting as an individual for his
own  comfort  and  happiness,  which  are  not
injurious to the natural rights of others. Civil rights
are those which appertain to man in right of his
being a member of society. Every civil right has for
its foundation some natural right pre-existing in the
individual  but  to  the  enjoyment  of  which  his
individual  power  is  not,  in  all  cases,  sufficiently
competent. Of this kind are all those which relate
to security and protection." [2]

In response to an attack on the principles of the
French  Revolution  in  the  House  of  Commons  by
Edmund  Burke,  Thomas  Paine  formulated  the  first
part of the Rights of Man. He postulated civil rights as
having their basis in natural rights; but he was also
clear that these rights may not be fully enjoyed unless
supported and protected by the state. This perspective
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is  very representative of the 'natural  law branch' of
legal scholarship, which assumes that  humans are to
the  same  extent  entitled  to  the  same  rights.  The
natural law approach argues in different ways for a
common morality that is  enshrined either in human
nature,  human  dignity,  nature,  or  god  given  law,
which in turn results in natural rights [3]. The natural
law discourse is particularly tempting nowadays as it
assumes a close connection to human rights. This is
apparent in many writings and a very common state-
ment is: "we are all humans thus we all have the same
human rights" (for similar statements and annotations
see [4]). The statement demonstrates how language is
used to connect two concepts, which are not necessar-
ily married, by bridging the logical gap between being
human and having rights through attaching the label
'human' to rights. Such rhetoric can lead to a wrong
explanatory  mechanism  of  why  natural  rights  may
result in human rights. Paine's perspective is particu-
larly  valuable  with  regard  to  the  social  mechanism
pertaining to security and protection. Paine's perspect-
ive  is  different  from  Henry  Shue's  consequentialist
argument for universality that certain rights (three in
his case, eight in the case of Talbot [5]) are prerequis-
ites because they ensure the enjoyment of other rights
and protect against standard threats [6].

To a large extent this concealed retreat to natural
law via rhetorical logic follows the intuitive feeling that
there is some commonness—a universal morality. Many
contemporary legal  scholars (particularly of a contin-
ental European legal tradition) have, concerning univer-
sality  of  human  rights,  assumed  the  perspective  of
legal positivism, since natural law is considered to be
outdated  [7].  On  the  other  hand,  one  of  the  most
common references of 'legal rationalists' to be found
derives from Kant's categorical imperative in one way
or the other. Legal positivism essentially states that law
is distinct from morality as it  is  simply a result  of a
process rooted in the legal system. Law does therefore
not derive its validity from being morally right or just,
but  from  being  the  result  of  a  correctly  followed
procedure. Hart strongly defended this position and the
need for a distinction between 'law as is' and 'law as
ought',  trying to  separate the legal  sphere from the
moral sphere. He reiterates his position by the help of
two utilitarians, Austin and Bentham, who "insisted on
the need to distinguish firmly and with the maximum of
clarity,  law as it  is  from law as it  ought to be.  This
theme haunts  their  work,  and  they  condemned the
natural-law thinkers precisely because they had blurred
this apparently simple but vital distinction" [8]. Even
though one of  the  major  works  on legal  positivism,
Kelsen's Pure Theory of Law, is a tribute to Kant's Cri-
tique of the Pure Reason, Kelsen rejects what he calls
empty  formulas  ('inhaltsleere  Formeln')  such  as  the
categorical imperative and the golden rule as basis of a
principle  of  justice,  because  these  formulas  make

justice  subject  to  what  one  is  willing  to  accept  for
oneself [9].

However, the principle of justice, which is commonly
filled with natural legal assumptions, always finds its
way back even into positive law through legal principles
and the margin of appreciation of judges. One could
further argue that law, because it is a matter of social
agreement (within the right procedures and ultimately
also about the right procedures), is  always culturally
specific. Such an argument would make legal positivism
a relative of moral pluralism. Nevertheless, the differ-
ence  is  that  legal  positivism  can  explain  universal
human rights by referring to its universal acceptance
through ratification by states. This is quite important
because it  distinguishes morality from law and intro-
duces  the  idea  of  a  universal  discourse,  which  can
result in consent about the formulation of a treaty and
in  acceptance  by  ratification.  The  universality  then
results not from being universally true but from being
universally accepted—a legal universality.

With regard to cultural relativism in legal discourses
the following arguments can be seen as examples of
the  overall  perspective  on  Non-Western  critique  of
human rights law (for a very elaborate account on dif-
ferent arguments why human rights are a particularly
Western  concept  see  [10]).  In  Vedic  and  Confucian
traditions, critics of universality of human rights con-
tend that duties towards the group are more important
than rights of the individual against the group. In other
words,  Confucian  virtues  of  order,  obedience,  and
respect for authority are seen as justly limiting human
rights as a sacrifice of a few for the benefit of many
[11]. The Singapore School on Human Rights does not
reject human rights  per se, but it rejects the Western
values in them that derive from cultural and historical
developments of Europe and the US. At the same time,
the Singapore School criticizes the West for applying
double  standards  and  pursuing  its  own political  and
economic agenda in the fight for human rights ([12],
pp. 36–37).  Out of the desire to "Africanize" human
rights,  African  states  established  their  own  human
rights regime. The African human rights discourse as
manifest in the African Charter of Human and Peoples'
Rights is very explicit about collective rights of groups
and peoples: Art. 18—family rights to protection, Art.
19—equality of peoples, Art. 20—right to self-determin-
ation, Art. 21—peoples' right to freely dispose of their
wealth and natural resources, Art. 22—peoples' right to
economic,  social  and cultural  development, Art.  23—
right to peace and security, Art. 24—right to a satisfact-
ory environment ([12], p. 93). In terms of mechanisms
of  community  survival  it  reflects  a  complex of  com-
munal entitlements and obligations, which are grouped
around concepts such as respect, restraint, responsibil-
ity and reciprocity [11].

Another  non-Western  approach  would  be  the  Is-
lamic discourse on the universality of human rights,
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which  can be divided into  three  branches:  (1)  one
that sees Islamic law as the perfect protection against
human rights violations; (2) another approach that is
aware of  the differences and claims impossibility  of
full compatibility; and (3) yet another approach that
suggests  the  possibility  of  applying  the  concept  of
margin of  appreciation, i.e.  a measure of  discretion
allowing states to take into account particular national
circumstances [13], in human rights law and also pro-
poses applying the Islamic equivalent to this concept
(welfare:  maslahah)  to  mitigate  between  cultural
differences (for more detailed elaborations see [12,14,
15]).  Radical  cultural  relativism finds  support  in the
second position: "Western condemnations of discrimina-
tion against women in other regions are said to reflect
an insensitive, ethnocentric approach to rights issues,
which is linked to cultural imperialism" [16]. One of
the  less obvious  (but  very  important)  differences is
that Islamic law is a combination of individual duties
and  community  duties  (five  pillars  of  Islam,  e.g.
charity enforced by a poor-due tax, zakat) and entitle-
ments of classes (for  zakat the destitute and needy)
that  try  to  ensure  a  stable  society  and  not  the
assertion of individual rights and freedoms [17].

There is one particularly strong argument against
the  universality-of-principles  perspective  on  human
rights:  what  a  social  group  perceives  as  right  and
wrong  in  terms  of  human  rights  might  differ  from
universally accepted human rights based on different
values  that  are  applied  in  a  local  cultural  setting.
These values of the social group are derivatives of its
own social and historical context. In this regard uni-
versality of human rights can thus only be understood
as the consent  of  states as representatives of  their
citizen  to  be  bound  by  certain  norms.  Different
cultures, the argument continues, do not intrinsically
nor  inherently  refer  to  a  common  conception  of
human rights but rather to what Donnelly alludes to
as human dignity, which makes them only seemingly
the same [18]. Using similar labels, such as morality
and human rights  or  even the  same term such as
'human  dignity' does  not  necessarily  result  in  a
compatibility of the underlying value hierarchies that
try to ensure need fulfilment of a social group and the
protection  from harm  in  different  cultural  contexts.
Even within the same state the ordinary citizen and
the  human  rights  lawyer  might  come  into  dispute
over human rights that are not in harmony with the
moral sentiment of the public, as the following cases
demonstrate.

As a concrete example of the difference between
popular  ethical  intuition and legal  argument  serves
the protest of politicians with regards to a decision of
the German Constitutional  Court that shooting down
a plane which aims at a populated area would violate
the individual right to life and human dignity of the
passengers.  The  court  defended  its  anti-utilitarian

perspective  with  the  argument  that  one  could  not
assume that  innocent  passengers  would  consent  to
give their life for others just by boarding a plane [19]
(see  also  [20]).  Another  example  is  the  "Mauer-
schützen" trials (the Berlin wall shooting trials) in Ger-
many. After the German reunion, the German Highest
Court  circumvented  the  prohibition  of  retroactive
penal law by arguing that East-German soldiers, who
shot people trying to cross the Berlin wall (before the
reunification)  and  went  unpunished  in  Eastern-Ger-
many, violated law common to all nations. Obviously,
this law was not common to all  nations; thus legal
scholarship (contrary to the general public) criticized
the court of having brought back natural law into the
legal positivist tradition of Germany and connecting it
with  human  rights  law  through  the  backdoor  of
Radbruch's formula ([21]; concerning the natural law
argument  see  also  [22]).  Eventually  the  European
Court of Human Rights followed the German Highest
Court in its opinion [23].

Yet  another  instance  of  how  different  national
courts  in  comparison  to  the  popular  opinion  might
argue  is  the  following  trial,  in  which  the  German
Highest Court came to a conclusion that was contrary
to the popular moral sentiment. The Daschner crim-
inal trial concerned the former deputy police chief of
Frankfurt, Wolfgang Daschner, who threatened Mag-
nus Gaefgen, the suspect who had already confessed
to the kidnapping of a boy, with torture if he would
not reveal the boy's location. In the criminal proced-
ure against the deputy police chief, the court came
to  the  conclusion  that  human  dignity  (Article  1
paragraph 1 sentence 1 German Grundgesetz) is an
untouchable principle without exception, which cor-
responds with the absolute prohibition of torture of
Article  3  European  Charter  of  Human  Rights  [24].
This case resulted in a heated discussion about the
permissibility of 'rescue torture', a variant of the tick-
ing bomb scenario, among scholars, the German press
and the German public [25].

All the above cases have in common that due to
different conceptions underlying the same label ('hu-
man  rights')  a  fierce  disagreement  within  even  the
same state occurred. It seems that the legal concep-
tions  underlying  the  argument  of  universality  have
changed  to  that  extent  that  common  moral  senti-
ments cannot consent to the results of law application
in extreme cases. The limits of a semantic incompatib-
ility  of  human  rights  with  general  ethical  beliefs
become apparent in these cases. That the fault lines
of this disagreement open up between the wider, not
legally  trained  public,  politicians  with  certain  re-
sponses in mind, and human rights lawyers suggests
that human rights have emerged as a fairly specific
kind of ethical norms within a legal culture that does
not always correspond with the public opinion about
morality and by extension of how law should work.
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This is, however, not the whole story. People might
disagree in these extreme cases where human rights
seem to violate utilitarian moral logics, but such logics
come  under  attack  where  the  level  of  cruelty,  the
systematic nature of the deed and its proportions are
clearer as with torture in Abu Ghraib and Guantanamo
Bay. In other words,  there seems to be some con-
sensus concerning the existence of very basic moral
principles. This is not to say that there is consensus
on the justifications applicable to deviate from moral
principles such as: what constitutes the greater good,
avoiding  a  terrorist  attack  by  retrieving  information
from suspects through torture or not living in a society
in which  torture  is  the  sword of  Damocles  hanging
over  everyone's  head who might  be  identified as a
potential  bearer  of  valuable  information?  The  next
section will discuss moral universalism and relativism
to  shed  some  light  on  what  could  constitute  the
universal  core  and  what  the  relativist  elements  of
human rights.

3. Language and Morals

One can distinguish between two contrary theoretical
positions  regarding  ethical  norms,  moral  principles
and  cultures  which  one  can  label  'radical  cultural
relativism' and 'radical universalism'. The former sees
culture as the sole source of validity of a moral right
or wrong, while the latter holds that cultural perspect-
ives are irrelevant to moral validity as moral principles
are universally valid [26]. The radical cultural relativ-
ist's  main argument claims that  there are no rights
that everyone is entitled to equally because humans
are  different  [27].  The  following  explanatory  argu-
ment underlies this ethical relativism: people differ in
their basic moral beliefs; "there are or there can be no
value  judgements  that  are  true,  that  is,  objectively
justifiable independent of specific cultures" ([28],  p.
782); "in every case the rightness of any act or good-
ness of anything for a member of culture A is justified
by  reference  to  what  in  fact  is  considered  right  or
good in culture A" ([28], p. 786). Radical cultural re-
lativists, therefore, deny common values that all cul-
tures share, such as human rights. In response Don-
nelly  argued,  that  "if  human  nature  were  infinitely
variable, or if moral values were determined solely by
culture, there could be no human rights (rights that
one  has  "simply  as  human  being")  because  the
concept of "human being" would have no specificity of
moral  significance"  [29].  Radical  universalism  essen-
tially turns these arguments around, claiming that all
humans are the same and therefore the same moral
principles apply to everyone. The reasons can range
from natural law, to a Humean inherent moral sense
[30], to rational Kantian reasoning [31], or combining
moral sentiments with rational reasoning [32].

In between these two extremes, one can locate two

branches of moral philosophy that argue for a middle
path and agree on some degree of commonness: 'weak
cultural relativism' and  'soft moral universalism'. Don-
nelly advocated weak cultural relativism as an explana-
tion that integrates both the 'undeniable fact' of cultural
relativism  and  the  universality  of  some  norms  by
resorting to the human rights discourse as follows:

"Rights held equally by all against the state, both
limiting its legitimate range of actions and requiring
positive  protections  against  certain  predictable
economic, social, and political contingencies, are a
seemingly  natural  and  necessary  response  to
typically modern threats to human dignity, to basic
human values, traditional and modern alike" [33].

Donnelly's  approach,  which he later  terms "func-
tional  universality"  attributes  universality  of  ethical
norms to the fact that the same constraints are being
posed to the individual in the modern state. Moreover,
when  using  the  terms  'human  dignity' and  'basic
human values' he assumes that there is indeed some
commonness to be found. The mere fact that modern
states  pose similar  threats  does  not  yet  mean that
similar values are threatened. Thus, this perspective is
only  plausible  if  these  similar  threats  are  directed
against similar values. This means a necessary pre-
sumption of same threats is that people are the same
in what can be threatened in the first place. Earlier in
his writings Donnelly, however, seems to suggest that
the principle of human dignity is to some extent uni-
versal but realized in different ways [18]. This socio-
legal perspective in his earlier writing does not come
back in Donnelly's 2007 article The Relative Universal-
ity  of  Human Rights  and the  following debate  with
Goodhart, which discusses a wide range of different
forms  of  universality  (functional,  legal  international,
overlapping  consensus,  anthropological,  and  ontolo-
gical universality of human rights) [34-36]. However,
exactly  the  commonness  of  human  faculty  is  what
seems  to  be  the  initiating  factor  for  social  norm-
creation as will be elaborated in Section 5.

Soft  moral  universalism  assumes  that  there  are
some  basic  moral  principles  that  are  shared  by  all
cultures such as human dignity or the prohibition of
murder, but also assumes that different cultures may
apply  or  ensure  these  principles  differently.  When
looking into diverse cultures at various points in times,
some scholars found that there are some basic prin-
ciples that where valid in all cultures. Gert and Lewis
described  a  set  of  common  moral  principles  one
might regard as universal  (and which will  illustrate
how  the  use  of  labels  and  categories  leads  to  a
semantic incompatibility, but not a factual one). Fol-
lowing  Gert's  account  of  universal  moral  principles
there are ten norms the violation of which without
justification  is  universally  prohibited  as  immoral
action (see Table 1).
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Table 1. Gert's ten universal moral principles [37].

1. Do not kill. 2. Do not cause pain.
3. Do not disable. 4. Do not deprive of freedom.
5. Do not deprive of pleasure. 6. Do not deceive.
7. Keep your promises. 8. Do not cheat.
9. Obey the law. 10. Do your duty.

Table 2. Lewis' illustration of the Tao [38].

1. The Law of General Beneficence: 'I have 
not caused hunger. I have not caused 
weeping.' (Ancient Egyptian. ERE v. 478)

2. The Law of Special Beneficence: 'Part of us 
is claimed by our country, part by our parents, 
part by our friends.' (Roman. Ibid. i. vii)
a. Duties to Parents, Elders, Ancestors
b. Duties to Children and Posterity

3. The Law of Justice
a. Sexual Justice: 'Thou shalt not commit 
adultery.'
b. Honesty: 'Has he drawn false boundaries?' 
(Babylonian. List of Sins. ERE v. 446)
c. Justice in Court, &C.

4. The Law of Good Faith and Veracity
‘A sacrifice is obliterated by a lie and the merit 
of alms by an act of fraud.' (Hindu. Janet, i. 6)

5. The Law of Mercy [37]: 'You will see them 
take care of... widows, orphans, and old 
men, never reproaching them.' (Redskin. ERE
v. 439)

6. The Law of Magnanimity: 'There are two 
kinds of injustice: the first is found in those 
who do an injury, the second in those who fail 
to protect another from injury when they can.' 
(Roman. Cicero, De Off. I. vii)

In a similar way, but more on the level of principles,
Lewis distils eight principles of natural law, which he
calls Tao, out of 119 examples (covering Australian Ab-
origines, Native Americans, Christian, Hindu, Chinese,
Norse, Egyptian, Greek, Jewish, Roman, Germanic, and
other  traditions)  that  all  cultures  can  account  for
without known exception (see Table 2).

The difference between Gert's and Lewis' account
of universal norms might at first sight be interpreted
as an argument against universality as such. Both try
to prove the same point but  come to different  cat-
egories, which seem hardly compatible, because they
categorize  elements  of  the  same  object  of  inquiry
('social  interaction')  into  other  categories  of  moral
principles. Gert formulates a prohibiting norm in the
form of a commandment ("Do not cause pain!"). The
physiological  and psychological  makeup of  a human
being that enables it to experience pain is implicitly
assumed in both accounts. Lewis chooses not to for-
mulate the norm in the form of a prohibition against
the vice of cruelty, but in a commandment in the form
of the virtue of general beneficence.

When  looking  closer,  the  laws  of  general  and
special beneficence describe Gert's first five norms by
adding a psychological mechanism to it, namely that

there is a difference between the compassion towards
friends, family and strangers. Lewis' laws 3 and 4 do
not appear in a special way in Gert's account as he
does  not  reflect  on  the  difference  between  the
closeness of relationship in the first place. The law of
justice relates to the principle 'obey the law' and 'do
your  duty'.  And  finally,  good  faith  and  veracity  are
reflected in keeping promises, not cheating and not
deceiving. Magnanimity and mercy are, according to
Gert, virtues that more describe the moral identity of
a  person than a  moral  principle  ([37],  pp.  76–79).
Most of all, the reason for coming to different categor-
ies  and  labels  might  be  that  Lewis  includes  an
element intrinsic to social behaviour that Gert blends
out, namely the difference of compassion depending
on the specific  relationships involved. It  is  the phe-
nomenon that in moral terms we do not only differen-
tiate between me and the other but also between me,
people  that  I  am  close  to  and  the  other.  This  is
expressed by  the  law of  special  beneficence,  which
does not only relate to one's own preferences that we
have in fulfilling moral obligations towards people who
are emotionally closer to us.  It  seems to be also a
bigger principle that a judging observer applies when
(s)he  sees  a  violation  of  moral  principles  regarding
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two actors that are either close to each other or not.
This  changes also the perception of  severity  of  the
breach of  a moral  principle  [40].  The expression of
special beneficence is not so much manifest in Human
Rights Law (protection of the family and rights of the
child merely acknowledge the specific importance of
the family in social life and the increased vulnerability
of  children).  It  is,  however,  commonly found as  an
attribute in criminal law (e.g. different punishment for
perpetrators who misused a relationship of trust). Also
general  beneficence exists regarding people that  do
not  belong  to  the  in-group  quite  commonly,  for
example  as  the  principle  hospitality  in  international
legal discourse since Vitoria [41]. A modern view of
Human  Rights  and  particularly  the  concept  of  the
Responsibility to Protect seem to also confirm growing
international acknowledgement of general beneficence
not  only  as  a  moral  but  also  as an emerging legal
duty.

Looking  at  common  principles  it  is  immediately
apparent that (1) all principles mentioned by Gert and
Lewis  relate  to  social  interaction,  which  is  also  the
field of  culture, and that  (2) most  of  the principles
mentioned relate directly or indirectly to the causation
or the prevention of  harm. Concerning (2), Linklater
found that the principle of harm follows similar narrat-
ives across cultures because of the universality of the
human condition to experience pain, which puts cruelty,
i.e. causing harm without justification and simply for
the sake of making someone suffer, to rank highest in
the  vices  one  can  commit  [42].  Harm and  multiple
general forms of how it can be inflicted through com-
mission  and  omission  reside  in  the  psychology  and
physiology that compose together the human condition
and its ability to experience suffering.

Next to that, some norms shape a basic structure
of what communities in general need to be able to
survive as communities (Gert: 6–10; Lewis: 2, 4, 5,
6). Norms such as veracity and justice are considered
universal, not because they are relevant for individual
survival, but for group survival. Social groups require
some degree of trust and/or control to benefit from
the advantages of cooperation among its members.

If the object of inquiry changes only marginally, it
can happen that many implicit assumptions change as
well  or  are added. Let us assume for now that the
norm of general beneficence is based on the same as-
sumptions as the prohibition of causing pain, namely
the  physiological  and  psychological  makeup  of  a
human being's ability to experience suffering.  If  we
compare  this  norm with  its  equivalent  norm in  the
Universal  Declaration  of  Human Rights  (UDHR),  we
find  in  the  latter  that  many  more  assumptions  are
tacitly added: "No one shall be subjected to torture or
to cruel, inhuman or degrading treatment or  punish-
ment" (Article  5). The basic assumptions that make
the breach of this norm possible are the same  (the

human ability to experience pain). The difference lies
not in the offence but in the formulation of the Article
5 and the logic of the UDHR as such. General benefi-
cence and the prohibition of causing pain concern a
perpetrator and the offence, and are valid independ-
ently from the culture in which they happen (as long
as  we  do  not  include  justifications).  These  general
moral  principles  derive  directly  from  a  violation  of
human  integrity.  Therefore,  they  do  not  assume  a
conception of  individual  rights  and freedoms or,  for
example, structures where norms oblige or give rights
to  communities  instead  of  individuals.  That  means
they do not contain secondary (executive) norms of
how the violation relates to the victim with regards to
rights. They only relate to the perpetrator in the form
of a duty. Compliance mechanisms are also omitted.
In the UDHR's view "no one" refers to an individual
right of a subject to such a treatment (which is more
clearly expressed in Article 2: "Everyone is entitled to
all the rights and freedoms set forth in this Declara-
tion…"). Thereby, the same norm implies much more
in the latter  case by adding the concept  of  entitle-
ment.  It  additionally  tacitly  assumes that  the  same
human  is  equipped  with  rights  and  freedoms  that
stem  from  its  individuality.  Thus,  the  shift  from
obliging the duty bearer to give rights to an individual
is  a step that changes the object of inquiry from a
moral principle stemming from basic physiological and
psychological  experiences  of  pain  to  the  rights  of
human  beings  as  individualized  entities.  It  further-
more assumes that  humans are entitled to exercise
these rights and freedoms against a state entity with
corresponding duties.

Therefore, in the light of the discussion above one
can see that semantic incompatibilities do not  neces-
sarily result in factual incompatibilities concerning the
protected value.  However,  as soon as additional  as-
sumptions (about the rights/duty relationship between
rights-holder  and  duty-bearer;  the  relation  between
state, groups and individuals; the forms of suffering;
the relationship between in- and out-groups) are im-
plicitly introduced, one creates norms that presuppose
certain  cultural-normative  structures.  This  is  what
always  happens  in  social  norm-creation  and  which
creates the impression that  there is  no universality.
Nevertheless, the underlying reason for creating the
norms  "Do  not  cause  pain"/General  beneficence/
Article 5 UDHR is originally the same and universal—
to protect people from harm. Thus, language has two
effects:  (α)  using  different  categories  and  labels
seemingly  leads  to  an  incompatibility  based  on  se-
mantics; and (β)  attaching tacit  procedural and cul-
tural assumptions leads to a real incompatibility. The
next section differentiates between principles that can
claim universality and the tacit procedural and cultural
assumptions  leading  to  culturally  specific  ethical
norms.
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4. Cultural Specificity of Ethics

Since Maslow many scholars have attested that needs
can create an impetus for human motivation (see for
example [43-45]; [46]). One can essentially summarize
that when people feel that their needs are threatened,
this dominates their behaviour. My hypothesis in this
regard is that the violation of fundamental needs leads
people  to  identify  moral  principles.  I  use  the  term
'fundamental needs' to avoid the postulate of a biolo-
gical essentialism, which would be caused by using the
Maslowian term 'basic needs'. Maslow himself doubted
that  the  hierarchical  structure  of  needs  reflects  an
order of importance of needs to the individual consider-
ing the fact that people go on hunger strike for their
beliefs, i.e. are willing to risk physiological (basic) need
fulfilment  for  psychological  or  transcendental  needs
[43].  'Fundamental  needs'  mean to  reflect  the  fulfil-
ment of needs necessary to human faculty and without
which  life  cannot  thrive  sustainably.  In  this  sense
transcendental  needs  (the  need  for  an  overarching
framework that helps the individual to make sense of
the  world)  are  just  as  fundamental  as  the need for
food,  shelter  and  love.  With  the  inclusion  of
transcendental needs one however includes philosoph-
ical  frameworks,  such  as  religions  which  are  highly
culturalized.  Fundamental  about  it  is  then  not  the
specific world view itself, but the need for such a world
view whatever shape it might take (philosophy, religion
etc.).  One  experiences  this  fundamental  nature  of
transcendental needs when ideas and events cannot be
explained  by  one's  current  world  view  and  thus
threaten the very fabric of one's sanity if one does not
modify her/his world view.

Therefore,  although  the  violation  of  fundamental
needs is universally comprehensible in the same way,
different mechanisms evolved in different cultures and
social groups to ensure the fulfilment of these needs
leading  to  a  differentiation  of  expression  of  safety
needs.  Furthermore,  higher  value  is  attributed  to
value categories of subsistence of fundamental needs
than  to  object  categories  that  ensure  survival  to  a
lesser degree. These value categories of subsistence
differ from culture to culture because they are based
on different forms of survival. An example can illus-
trate the basic problem with regard to different value
categories  of  subsistence  and  how  it  links  to
fundamental physiological needs: Stealing is forbidden
in every culture. However the punishment for stealing
varies. Stealing a cow in Western Europe nowadays
might  be  seen  as  a  petty  crime  punished  with  a
relatively low sentence in comparison to the punish-
ment that would result from the same act in a Muslim
South Sudanese herding community (e.g. cutting off
limbs) [47]. The difference in the punishment can be
explained by the difference in what a cow means for
the  fulfilment  of  fundamental  needs  in  one  or  the

other community and culture. Thus, the same object
(the  cow)  falls  in  the  South  Sudanese  case  into  a
value  category  of  subsistence  higher  in  the  value
hierarchy than it is placed in Western European cul-
tures, although all do agree that it is a wrongdoing.
Stealing a cow in Western Europe threatens the sur-
vival of the community less than in a South Sudanese
herding community.

Cultural specificity is also reproduced in language.
Some philosophers see herein an absolute hurdle.  I
will,  however,  elaborate that  there are common de-
nominators that allow overcoming this problem. Hud-
son's example of a small party of Martians coming to
earth telling people what they ought to do illustrates
the argument of some philosophers that we would not
recognize an alien moral discourse as moral discourse,
because  the  depth  grammar  of  Martians  would  be
fundamentally different to ours. According to Wittgen-
stein's  theory  of  surface  and  depth  grammar,  lan-
guage is woven into our lives and our culture. There-
fore, the argument continues,  we would not under-
stand the depth grammar (telling us that if "x is red"
one assumes that x is an object with the physical at-
tributes of 'red' that are visible to the normal sighted)
underlying a Martian moral discourse [48]. My argu-
ment is that although language is woven into life and
by  extension  into  culture,  the  ultimate  determinant
and presumption of language is social interaction and
therefore life itself. If moral is "what prevents harm to
life",  then  one  assumes  that  "harm  to  life  can  be
caused by depriving life of fundamental needs". This
is universally valid to all forms of human life and alien
life  to  the  extent  of  the  similarity  of  fundamental
needs  and  under  the  condition  that  the  Martians
possess the faculty of rational reflection.

Without  a  social  counterpart  language  is  not
necessary and without the concept of life morality has
no  meaning  in  a  discourse.  This  becomes  evident
when trying to come up with examples that try to dis-
prove this assumption, e.g.: what is the moral prop-
erty of disassembling an inanimate object that nobody
is emotionally attached to and that serves no purpose
to  individuals  and  or  social  groups?  This  question
becomes a moral question only once a sentient being
fosters  any kind of  relationship  to  that  object.  The
moral question becomes then whether the effect  of
disassembling the inanimate object leads to negative
effects for the sentient being or a group. Most basic
and thus universally understandable moral discourses
can  therefore  be said  to  have  at  least  'life'  as  the
universally  common  reference  point,  and  in  their
prescriptive  form  the  prohibition  to  harm  life  by
prohibiting privation of fundamental needs necessary
to  sustain  life.  This  means  that  if  the  Martian  dis-
course was indeed about morality, then 'life' and the
violation  of  it  through  causing  harm  would  also
feature in their moral discourse as a reference point,
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at least  when talking about their  most  fundamental
moral  principles.  Because  we  share  this  reference
point, we would recognize their discourse as a moral
discourse  notwithstanding  that  we  might  disagree
about  the  outcome of  their  ethical  reasoning.  Sug-
gesting  that  moral  discourse  can  ultimately  (with
regard to the reference point 'life' and by extension
fundamental  needs)  always  be  recognized  as  such
does not imply that all facets of a Martian ethical reas-
oning  would  disclose themselves  to  our  comprehen-
sion. Because of a different depth grammar we might
be unable to recognize a Martian moral discourse with
regard to cultural specificities (e.g. if there were no
concept of property in Martian culture, there would be
no concept of stealing). Parallel to the punishment of
theft of a cow in the South Sudanese herding com-
munity case, the elaborations on depth grammar also
help  to  distinguish  ethical  norms  from  moral  prin-
ciples. The moral principles recognizable in a Martian
discourse  would  be  those  that  relate  to  harm  by
depriving of fundamental needs in various derivative
forms of action (e.g. the act of stealing what someone
needs to fulfil fundamental needs). The ethical norms
reflect  the culturalized  specificities  of  social  interac-
tion, compliance mechanisms, ways in which a group
ensures  that  fundamental  rights  are  protected,  and
the hierarchy of  values that  determines the propor-
tionality between violation of a prohibition, appropri-
ate defence against such a violation and punishment.
In the South Sudanese case ethical norms would be
the value  that  livestock  represents,  the  punishment
attributed to stealing livestock, and the enforcement
mechanisms attached.

I suggest that the more a moral discourse diversi-
fies and departs from the common points of reference
'life' and fundamental needs, which make life possible
and sustainable, and moves on to culturally coloured
specificities of social life (diminutive derivations, e.g.
social integrity, honour, property, importance of family,
etcetera),  the more depth grammar makes different
cultures  unable  to  recognize  that  the  other's  moral
discourse and ethical reasoning is based on the same
moral principles. The same mechanism of cultural col-
oration  would  make  moral  discourses  between  cul-
tures that recognize different value hierarchies on top
of the commonly shared value of life potentially in-
compatible. This becomes particularly apparent when
looking at the order of value hierarchies. The question
"is it justifiable to kill, inflict physical or psychological
pain, offend or not to do anything if one's honour is
violated?" results in different answers depending on
the culture  that  is  asked.  The social  mechanism of
honour developed in some societies as a social mech-
anism to prevent  crimes, while  in  others to protect
one's  honour  was  not  necessary.  This  can  be  ex-
plained by evolutionary psychology: "A key element of
cultures of  honor  is  that  men in these cultures are

prepared to protect with violence the reputation for
strength  and toughness.  Such cultures  are  likely  to
develop where (1) a man's resources can be thieved
in full  by other men and (2) the governing body is
weak and thus cannot prevent or punish theft" ([49],
pp. 48–49,51). To see honour as a value embedded in
the  social  context  helps  understand  how  depth
grammar might prevent members of one culture from
understanding  the  actions  of  another  culture  as
ethical.

How the respect for the other is expressed takes an
even stronger cultural coloration. A female American
student  accompanying  her  professor  on  a  field  re-
search through Islam expressed on one occasion her
anger  about  an  Islamic  scholar  they  interviewed,
because he would not even have the audacity to look
in her eyes when talking to her. Her professor, familiar
with both cultures, explained that the Islamic scholar,
in accordance with his cultural expression of honour,
would have dishonoured her by looking into her eyes
[50].  In traditional  Japanese culture  honour was of
highest  importance  and  connected  strongly  with
loyalty. For example, the Hagakure (the code of the
samurai)  describes  how 36 samurai  wanted to give
their lives (seppuku) to honour their deceased master
and show their  loyalty.  The clan leader,  Mitsushige,
heard of it and issued a decree that seppuku to show
loyalty  beyond  life  would  be  dishonourable  and
disloyal [51]. If such abiding loyalty as a value is alien
to another culture, it has a hard time understanding
the ethical rationale of the 36 samurai and it might
simply call it craziness. Loyalty and subordination to
superiors  in  traditional  Japanese  culture,  however,
were the foundation to the functioning of this society.
Loyalty was not blind, but it also demanded from the
samurai to tell his master if he was wrong, even if the
samurai  would be punished for  it.  In that  way, the
values of  loyalty and courage to do the right  thing
enabled stability  of  the societal  structures,  which is
why  loyalty  and  courageous  integrity  cannot  be
separated from each other  in  the Japanese  context
without  having  destabilizing  effects  on  the  social
system.  This  further  indicates  that  fundamental
needs  of  life  might  be  at  the  centre  of  moral
principles, but also that the functioning of the social
system and the survival of the social group are at the
heart  of  ethical  reasoning,  bearing  the  distinction
between the two in mind.

As one can see with the example of honour, the
role and place of values in the value hierarchy of a
society  enables  its  members  to  make  conscious
choices  about  moral  questions  concerning  the  ra-
tionale  of  their  deeds in  accordance  with what  the
society  would  accept.  This  hierarchy  of  values  is
inherent in all principled moral arguments, and also in
the  previously  discussed value  of  the  prohibition  of
torture. The Human Rights Committee made the value
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hierarchies  that  guide  the  logics  concerning  torture
explicit  in  is  General  Comment  20  on  Article  7
International  Covenant  on  Civil  and  Political  Rights
(ICCPR):

"The text of article 7 allows of no limitation. The
Committee also reaffirms that, even in situations of
public  emergency  such  as  those  referred  to  in
article 4 of the Covenant, no derogation from the
provision of article 7 is allowed and its provisions
must  remain  in  force.  The  Committee  likewise
observes  that  no  justification  or  extenuating
circumstances may be invoked to excuse a violation
of article 7 for any reasons, including those based
on  an  order  from  a  superior  officer  or  public
authority" [52].

The only reason of why human rights treaties were
established  in  this  way  was  given  in  a  very  short
sentence in General  Comment 7:  "Its  purpose is  to
protect  the  integrity  and  dignity  of  the  individual"
[53]. What remains implicit is the reason why dignity
trumps life concerning torture in all circumstances. For
finding out what reasons could be put forward, one
would have to study the relevant case law and the
materials  to  Article  5  UDHR  and  Article  7  ICCPR
respectively.

We  have  now  established  that  the  norms  we
discuss in ethical discourse are culturally specific ex-
pressions of  moral  principles  coloured by the depth
grammar  of  a  specific  culture,  which  I  call  'ethical
norms'. I refer to 'moral principles' as those that can
be considered universally common to all people and
universally  recognized  as  belonging  to  moral  dis-
courses—the tacit presuppositions of life itself, i.e. the
ability  to  suffer  (physiologically,  psychologically  or
transcendentally) and to die or to lose the will to live
as a cause of deprivation of fundamental needs. As
soon as language is involved, moral principles become
immediately tainted by cultural specificities, the order
of values in the value hierarchy, by assumptions about
how a social group ensures its survival,  and by the
relation between rights and duties as well as between
individuals and the social group.

Habermas' term of discourse ethics takes a similar
meaning with regard to ethics in the sense of a result
of  communicative  action  on  which  discourses  are
superimposed.  Habermas  assumes  that  moralities
coincide because linguistic action is the source of and
the  solution  to  mutual  vulnerabilities  of  socialized
persons. In a discourse,  the more exacting form of
communication, he sees the potential of universalizing
moral  principles  beyond  the  provincial  limits  of
particular forms of  life [54].  Habermas himself  calls
this a scaling down of the categorical imperative to a
universality agreeable to all parties in the discourse (a
biggest  common denominator)  ([54],  pp.  201–202).

However,  Habermas'  argument  of  an  agreeable
universality  works only,  if  one assumes that,  as  for
example concerning human rights, there is a common
denominator such as found in  a priori existent moral
principles deriving from fundamental needs. Because
under the conditions set forth by different cultures to
ensure  these  principles  for  the  society  in  manifold
ways, language has two more effects: (γ) it connects
ethical  discourses and makes them potentially com-
patible within the same social group that shares the
tacit cultural assumptions; (δ) it also separates differ-
ent  cultures  from each  other  because  they  do  not
share  these  assumptions  and  the  depth  grammar
would indeed result in the Martian dilemma. If there
were no common moral principles, different cultures
might try to negotiate, but they would never find a
common ground. That agreement about human rights
is  possible,  is  the  effect  of  a  priori existent  moral
principles that derive from the human condition and
fundamental needs.

In  summary,  a  priori universality  of  the  moral
principles is given only in an early stage of when the
moral  norm  is  identified.  This  a  priori universality
derives  from the human condition  of  being able  to
experience pain and suffering (through the privation
of  fundamental  needs)  and  ultimately  to  die.  After
that  initial  stage  of  identifying  the  relevant  moral
principle,  ergo as soon as discourse starts, language
attaches  many  cultural  specific  elements  to  these
principles. Most of them remain tacitly assumed. Fur-
thermore,  executive  norms  are  attached  to  ensure
compliance  with  the  norm.  These  executive  norms
incorporate  societal  structures  and  the  respective
hierarchy of values. Once we reach this stage, we find
a fully developed ethical norm as demonstrated with
Article 5 UDHR in the previous section. This section
used  the  concept  of  honour  to  explain  the  value
hierarchies that are implicitly attached by cultures. It
showed that these assumptions remain just as implicit
in the Human Rights Committee's General Comments
concerning torture.

The  next  section  gives  a  sociological  account  to
social norm-creation and continues on to a different
form of universality (through universal acceptance—a
posteriori) that can be achieved through international
discourse—legal universality.

5. Connecting Needs, Empathy and Morality

With regard to depth grammar one might raise the
question of what are, as Wittgenstein calls it, the tacit
presuppositions of life and culture in moral discourse
([55], p. 197). Being part of the language game, such
tacit  presuppositions  are  assumptions  of  cognition
that  do  not  need  to  be  expressed  in  order  to  be
understood. Describing the scene of a patient and a
doctor Wittgenstein explains that depending on whether
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it is a scene in a play or a psychology book our under-
standing changes: "If this experiment were described
in the same way in a book on psychology, then the
behaviour  described  would  be  understood  as  the
expression  of  something  mental  just  because  it  is
presupposed that the subject is not taking us in, has
not learnt the replies by heart, and other things of the
kind" ([55], pp. 179–180, Section V). In similar terms
when  talking  about  ethics  tacit  presuppositions  are
constantly present, those about what constitutes life
and  those  about  what  constitutes  the  norm  in  a
culture. E.g. for stealing a cow his limb was cut off.
The tacit presupposition of life is twofold in this case;
both the cutting off of the limb is an infringement of
life, and so must be the deed of stealing for which the
retribution was cast. The tacit presupposition of cul-
ture in social life is the proportionality of the retribu-
tion in relation to the deed, the value hierarchy that
relates to stealing of a cow and cutting off of limbs,
and the  assumption  of  an  ethical  system of  norms
regulating both the idea of property and the relation
between actors. These tacit presuppositions thus rest
on assumptions connected with the object of investig-
ation, and ethics is the language game to form rules
based on the tacit presuppositions of life and culture.

One tacit presupposition is revealed by the use of
the word 'good' in all discourses. 'Good', or as War-
nock  translates  it  "human  happiness  or  interests,
needs, wants, or desires" ([48], p. 59), is obviously
something  that  all  moral  discourses  are  concerned
with. The tacit presuppositions we do all have in com-
mon  is  the  fact  that  life  in  order  to  be  sustained
requires the fulfilment of fundamental needs. Another
tacit presupposition of moral discourse is the fact that
life can only be sustained in social interaction, which
happens  among humans to a large degree through
speech-acts.  Thereby,  language  becomes  indispens-
able for the creation of a complex of moral principles,
ethical norms and value hierarchies.

In terms of  social norm-creation, if there were no
conception of the wrongness of depriving somebody
of his life without justification, human life would be
without protection and open to attack any time. Since
human life is, however, not possible without mutual
social exchange, i.e. a society of humans, trust of not
being killed by anyone randomly is a prerequisite of
any society. Furthermore, since social norm-creation is
a  social  process  and  the  human  being  is  socially
embedded and dependent on the other members of
the  group,  one  possible  justification  of  killing  is
logically when the existence of the larger group is at
stake.  The  continuation  of  human  existence  in  a
society therefore requires the right to exist as a norm
within this  society.  Likewise the society will  claim a
right to existence and therefore self-defence against
external  threats  as  well  as  individual  members
threatening the social structure that ensures survival.

In order for a group to survive, the first principle of
the preservation of life is not to murder any member
of the group without justification. This does, however,
not preclude that value hierarchies might differ from
culture to culture and that the values inherent in the
justifications for killing a member of the group might
differ.

How  does  social  norm-creation  relate  to  funda-
mental needs? With regard to social interaction one
can postulate the following three points:

a) Actors derive moral principles (primary norms)
from the violation of tacit presuppositions of life itself
reflecting the fulfilment of fundamental physiological,
psychological, and transcendental human needs.

Why  would  actors  derive  moral  principles  from
violations of tacit presuppositions of life? From Adam
Smith's [32]  elaboration on moral  sentiments based
on  sympathy  to  modern  neurological  and  cognition
research,  many  scholars  agree  that  humans  are
equipped with moral faculty based on empathy [56-
59]. There is increasingly evidence that mirror neur-
ones are responsible for empathy. Mirror neurones are
neurones that fire when an individual acts and also
when it observes action. Interestingly, originally attrib-
uted to the acquisition of both language and grammar,
mirror neurones seem to be also largely responsible
for  empathy  with  the  suffering  of  others  and  the
imitation learning of moral principles as well (see for
example [60,61]).  In  layman's  terms, observing the
suffering of others results in mirror neurons firing in
the brain of the observer and thereby resulting in em-
pathic compassion.

b) By abstraction  based on these  higher  ranking
principles (a) a group can envision certain actions as
threatening  to  its  own  existence,  which  leads  the
members to engage in ethical discourse and to formu-
late  prescriptive  norms  (e.g.  protection  of  life,
prohibition of harm, prohibition of stealing).

It is only natural that within social groups the drive
to avoid both direct and indirect experience of harm
will  result  in  the  exchange  of  opinions  on  how  to
achieve  this.  This  results  in  what  Habermas  terms
'discursive  action' trying  to  formulate  principles  of
harm prevention. At the same time, how to ensure the
preservation of life and the fulfilment of needs would
strongly  depend  on  how groups  learned  to  survive
together efficiently. This can be different based on the
value categories of  subsistence present in a culture
resulting by and large from different cultural systems
and  technologies  of  production,  the  availability  of
sources of need fulfilment (food etc.), and the form of
government  and  procedural  order  guiding  the  soci-
ety's  dispute  settlement  and  norm  enforcement.
Therefore,  one  would  learn  different  ethics  in  one
culture than in another.

c)  In order to protect moral principles  (a) through
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these  ethical  norms  (b)  from  future  violations  the
group creates secondary norms ensuring compliance,
i.e. norms that regulate the relation among individual
members  and between the  group and its  individual
members (in the form of obligations or rights of the
group and/or of the individual).

Eventually,  discourses  about  human  rights  have
long  ago  transcended  the  nation  state  through
globalization,  informal  pressure  by  non-state  actors
with  the  aim to  protect  human rights  and  through
states  agreeing  upon  common laws  in  the  form of
international covenants on human rights. This univer-
sal agreement was already discussed above. But now
it becomes apparent that the moral a priori universal-
ity in this last stage has diminished and made room
for  a  legal  a  posteriori  universality  based  on  the
international  discourse  between  states.  In  this  last
step,  as  observed  above  with  the  Gaefgen  torture
case  and  the  plane  shooting  debated  in  Germany,
when  states  agree  upon  principles  to  become
international  law,  there  seems  to  be  a  disconnect
between  the  moral  sentiment  of  the  public  which
remains  in  its  own  sphere  (national,  sub-national,
local). States will have to trade off cultural specificities
that  are  unique  to  the  cultures  they  encompass  in
order to make agreement possible. This compromise
might  be  between  local  cultural  values  and  values
accepted  in  international  law  either  concerning
mechanisms of ensuring survival (such as the role of
the individual vis-à-vis groups and vis-à-vis states), or
concerning  the  content  of  a  norm  in  relation  to
justifications and aggravations.

The  Kantian  idea  that  morality  strives  for  the
highest good, which is an immanent and transcend-
ent,  but  necessary  and  therefore possible  object  of
volition  [62],  as  Kohlberg  interprets,  has  its  own
autonomous sphere. That means that a moral argu-
ment is distinct from other forms of argument as it
uniquely establishes the tacit presupposition, which by
the  very  nature  of  moral  discourse  asks  questions
about the relation between sentient  beings and the
effect of an event or act on their fundamental needs,
at  the same time with relation to  the individual  as
well  as  to  the  social  group.  The  question  "Is  it
morally  right?"  [54]  as  Habermas  puts  it  or  the
Kantian "What ought I to do?" has its  autonomous
sphere,  if  we can  agree that  morality  is  ultimately
and minimally always about the reduction or preven-
tion of  harm through any privation of  fundamental
needs.  This  makes  the  discourse  about  morals
recognizable for every culture, but not at the same
time  compatible,  because  the  outcome  of  how  to
ensure  moral  principles  needs  to  be  formed  along
the  lines  that  societal  and  cultural  specificities
require. Looking from this perspective back at Haber-
mas' discourse ethics, it appears that the process of

ethical norm-creation does not necessarily happen in
a  rational  act  of  the  individual  moral  agent  but  is
rather the result of discourse among the members of
a  social  group.  The  perspective  of  the  social
construction  of  ethical  norms  based  on  universal
moral  principles  deriving  from  a  discourse  that
acknowledges fundamental needs of the individual as
member  of  a  group  as  well  as  the  group's  overall
needs  thus  leads  to  highly  specific  and  culturally
coloured  ethical  norms  that  contain:  compliance
mechanisms,  justifications  for  violation,  and
aggravating elements  (circumstances  under which a
violation is worse).

This then seems to also put into perspective that
the  argument  that  liberty  in  the  form of  individual
autonomy constitutes the basic principle of morals is a
highly  culturally  embedded  argument  (see  for
example [63,64]).  Because individualistic  liberty and
rights are but one way of ensuring fundamental needs,
another would be via group obligations towards the
individual  in  mutual  correspondence  with  individual
duties  towards  the  group.  This  has  been illustrated
with the non-Western critique to Human Rights above.
Thus  individual  liberty  is  just  one form of  ensuring
basic moral principles and not a basic moral principle
by itself. It is an ethical norm, more exactly an execut-
ive norm, describing the relation between members of
the community and the community itself, because it is
a culturally specific mechanism that derives from the
value hierarchies the community established. Follow-
ing this perspective allows for natural law and positive
law to exist in parallel as long as natural law remains
a subject of need fulfilment and harm prevention, and
positive law belongs to the area of ethical discourse
about secondary and executive norms, i.e. culturally
specific mechanisms to ensure these basic principles.

Figure  1  illustrates  the  here  presented  account  of
bridging  moral  universality  and  legal universality via
cultural pluralism: the path from an offence against an
individual or a group of individuals, via identification of
the  associated  moral  norm in  different  social  groups
(local and national), the attaching of culturally specific
elements  (compliance  mechanisms,  justifications  and
aggravating factors), which results in ethical norms and
the  negotiation  on  the  formulation  of  ethical  norms
internationally and the necessary trade-offs to come to
an agreement. In between the boxes the mechanisms
empathy,  national/local  discourse  and  international
discourse that have been discussed above are indicated.

International agreement found that the prohibition
of  torture  would  have  to  become  an  absolute
prohibition in order to protect the inviolable dignity of
the human being.  This  led over the years to many
different  international  laws  (Article  5  UDHR  1948,
Article 7 ICCPR 1966, Torture Convention 1984, Art.
7(1)f, 8(2)a/ii Rome Statute 1998). If this happens
in a public debate and the national authorities feel
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Figure 1. Socio-legal framework bridging moral and legal universality via cultural pluralism.

Figure 2. Process of re-evaluation of torture regulations within the socio-legal framework.

obliged to continue to comply with international law
previously accepted, they will face criticism from those
who  support  'rescue-torture'.  If  national  authorities
would follow the rescue-torture argument, they might
detach themselves from the international norm. This
would  cause  a  debate  with  the  adherents  to  the
internationally agreed norms (both within the country
and internationally). In other words, social norm-cre-
ation might result  in a re-evaluation in extreme cir-
cumstances and in effect might reduce de facto legal
universality.

The  Daschner case caused the German society to
re-evaluate the value hierarchy between the right to
life (of the kidnapped child) and torture (or the threat
of it against Gaefgen to surrender the details of the

child's whereabouts). Furthermore, among the popu-
lation  the  justifications  of  rescue-torture  were  dis-
cussed. If the society would have had the choice and
the state no pre-existing absolute obligations, rescue-
torture might  have become a reality.  A similar  path
can be observed in the United States within govern-
mental circles, where after the tragic events of 9/11
the justifications concerning torture were indeed re-
evaluated. This came to be known as the infamous
torture memos and John Yoo's legal justifications for
why harsh interrogation techniques would not amount
to torture. It resulted in an international debate led by
governments,  the  ICRC,  NGOs,  and  human  rights
activists, who invoked international law and finally led
to a course correction of  the United States.  In this
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case  the  course  correction  came  by  pressure  from
adherents to the international norms but not without
causing  other  governments  (among  others  Poland,
Romania,  Germany)  to  tacitly  support  the  United
States' practices as became evident in the Council of
Europe report "Alleged Secret Detentions and Unlaw-
ful  Inter-State Transfers Involving Council  of Europe
Member States"  [65].  This  reduced the  a posteriori
legal  universality.  Figure 2 illustrates this  within the
elements and processes of the account given in this
essay.

This  socio-legal  account  of  universality  of  moral
principles  and  cultural  specificity  of  ethics  suggest
something else:  despite the fact that  a priori  moral
principles  are  universally  the  same,  cultural  colora-
tions and re-evaluations can lead to the modifications
of value hierarchies (for example from human dignity
to  homeland  security)  that  can  not  only  weaken  a
posteriori  legal  universality,  but  in  extreme  circum-
stances  even  reverse  the  outcome  of  the  ethical
reasoning. This means that moral principles are less
determinative  of  the  outcome  of  ethical  reasoning
than  the  respective  value  hierarchy  applied.  As
paradox as this sounds, one has to consider that the
hierarchy  of  values  determines  the  proportionality
between deed and response.  Thus, while  the moral
principles remain the same (e.g. 'do not unjustifiably
cause harm'), the justification might just tip the scale
in  favour  of  arguing that  a  certain  harm caused is
justified.  Practically  this  can  mean  in  the  case  of
torture  that  if  in  ethical  discourse  issues  such  as
homeland security, individual liberty, the hypothetical
threats  of  terrorism,  and  other  similar  arguments
become  stronger,  value  hierarchies  might  just  be
modified enough to blur the lines between interroga-
tion and torture so much that we can no longer speak
of  an  absolute  prohibition  in  the  sense  of  an  a
posteriori  universality. Figure 2  above shows how re-
evaluation of justifications can diminish the a posteri-
ori universal validity of the prohibition of torture.

6. Conclusion

This article demonstrated that moral universality and
legal universality interact with ethical pluralism. Con-
cerning  moral  universality,  what  connects  human
beings  is  the  principle  that  fundamental  needs  of
individuals  and  of  a  social  community  need  to  be
ensured and that harm to them needs to be preven-
ted.  The  universality  of  this  moral  principle  is  only
inherently present and hardly observable as universal-
ity ends as soon as communities start a discourse on
the different ways in which they want to ensure these
needs. Depending on the culturally specific mechan-
isms (such as the role of duties and/or rights of the
group  and/or  its  individuals)  and  the  diverse  value
categories  of  subsistence,  their  hierarchy  and  the

weight of values are different. I called them culturally
specific  mechanisms,  since  they  pertain  to  social
groups  within  which  through  custom,  practice  and
discourse certain enforcement mechanisms developed.
This might call  for further research on how cultures
and practices  relate to social  mechanisms of  norm-
creation and to the elements of subsistence (farming,
herding  etc.)  certain  social  groups  have  adopted.
There is no doubt that globalization and the interaction
between different social groups, just as much as the
reassembling  of  social  groups  for  different  purposes
(economic, religious, etc.) over the course of human
history makes this task tremendously difficult. This is
particularly  challenging  also  because  every  newly
formed  social  group  will  develop  new  customs
pertaining  to  its  purpose  and  therefore  new  ethical
norms.

From this perspective, what pluralist human rights
debates  actually  criticize  are  not  the  basic  moral
principles  underlying  human  rights  but  (1)  the
culturally  coloured way human rights try to achieve
the  safeguarding  of  fundamental  needs  and  (2)  a
certain hierarchy of values (and their weight) which is
implicitly  introduced.  This  can lead  people  to reject
human rights because they feel that they do not fit
the system of enforcement mechanisms, which their
own social  group has  developed and to which they
have  grown  accustomed.  Thereby  Donnelly's  "func-
tional universality" gets another turn. According to the
elaboration above, moral universality does not primar-
ily derive from the same constraints and the ways of
how to deal with these constraints. It derives from the
most basic reference point of moral discourse being
'life'  and  the  physiological,  psychological  and  tran-
scendental  unity  of  human faculty  with  its  intrinsic
capability to suffer and to have empathy with the suf-
fering of others through the effect of mirror neurones.
This potentially connects every culture due to the use
of  the  same  reference  points:  human  life,  funda-
mental  needs,  and  corresponding  violations.  These
same reference points make a global discourse about
common ethical norms possible.

I have therefore argued for a distinction between
universal  moral  principles  and  ethical  norms.  Moral
principles are universal on the basis of the principal
ability of all humans to physiologically, psychologically
and  transcendentally  experience  suffering.  Ethical
norms  are  culturally  specific  because,  as  soon  as
social  discourse  engages  with  an  offence,  elements
typical to the social group are naturally added through
depth grammar and through discussing enforcement
mechanisms,  justifications,  and  aggravating  factors.
Values and value hierarchies derive from the categor-
ies of objects that  a group requires for subsistence
and from the societal norms that ensure an efficient
social  interaction.  That  means  cultural  values  also
become a subject of ethics, not because they represent
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fundamental  needs of  individuals,  but  because they
ensure  these  fundamental  within  and  for  a  com-
munity. The role of honour was used as an example in
this respect.

Universality can again be reached in  the form of
legal  universality,  which  is  dependent  on  universal
agreement.  That  the  negotiations  and compromises
which led to the formulation of the "universal" Human
Rights  documents  took  place  particularly  among
Western  powers  is  no legal  argument  against  legal
universalism. However, it is a strong political argument
that  derives  from the  fact  that  other  states  joined
these treaties later and without the chance for a re-
negotiation in  relation to the ethical  norms of  their
own cultures. From their perspective, scholars right-
fully  argue  that  human  rights  contain  particularly
culturally coloured secondary norms derived from the
ethical  discourse  of  certain  (mostly  Western)  social
groups. They can never be factually universal as long
as  different  social  groups  have  different  value
hierarchies  and  diverse  mechanisms  of  ensuring
subsistence of individuals and groups. This socio-legal
account  presented  here  does  not  only  explain  the
process from moral universality via ethical pluralism to
legal  universality,  but  also  elucidates  how  and  why
there is just as much disagreement as there is agree-
ment on the universality of human rights. Furthermore,
it  explains  how (and to  some degree why) societies
constantly re-evaluate their relation to these universally
agreed norms and why universal moral principles are
no guaranty for similar outcomes of ethical questions.

This essay raises as many questions as it tries to
answer. It  shows that  there is  a strong relationship
between culture,  traditional  elements  of  subsistence
of social  groups and social  norm-creation. How this
relationship exactly works, however, still remains open
for further research. In addition, the socio-legal frame-
work presented would require further research in the
nature  of  the  offences  that  trigger  re-evaluation  of
established norms. This undertaking might well benefit
from cognitive psychological research on morality and
decision-making. As mentioned in the introduction, this
article  also wants  to prepare the  ground for  further
theoretical  investigations  concerning  an  extended
canon  of  ethical  concepts  commonly  derived  from
virtue ethics. C.S. Lewis' description of universal moral

principles  has  already  highlighted  universal  norms
(magnanimity,  beneficence,  veracity,  good  faith,  and
mercy) that hardly feature in contemporary debates in
political  philosophy,  law  and  international  relations.
Theoretical investigations concerning the universality of
virtues might shed even more light on the socio-legal
function of ethics and the workings of ethical reason-
ing. Additionally, a virtue ethics perspective on interna-
tional  politics  would  also  ask  for  the  study  of  what
constitutes  vices  in  contemporary  legal  and  political
discourses on ethics. 

For the practice of international politics the discus-
sion in this paper shows that the current human rights
system (that includes social, economic, cultural, civil,
and political rights) as well as its enforcement mech-
anisms are indeed not at all suited to accommodate
differences  between  different  legal  cultures  and
approaches  to  compliance  with  prohibitions  against
harming the survival  of  individuals  and groups.  The
mere fact that the conception of human rights focuses
on rights of the individual against the state ignores all
other possible combinations of individuals, groups and
states on the one hand and of rights and duties on
the other. Five possible strategies for advocates of the
current  international  human  right  system  seem  to
emerge from this: (1) top-down: the carrots and stick
approach to convince all states of the current interna-
tional  normative  system;  (2)  bottom-up:  the  soft
power approach to convince local populations of the
importance of individual rights and of the benefits of
this system for their wellbeing; (3) emphasizing those
elements  of  international  human  rights  in  domestic
discourses that are closer to moral principles, i.e. that
are  less  value  laden;  (4)  extending  the  margin  of
appreciation  for  the  interpretation  of  international
human rights norms to facilitate the ease of which the
previous  three  strategies  can  lead  to  a  greatest
common denominator; (5) providing alternative legal
mechanisms  concerning  the  right-duty  and  the
individual-group-state relationship.
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1. Introduction

One sign of the United States' arrival as an interna-
tional  hegemon was  the  imposition  of  its  economic
regulation on foreign actors and transactions. Break-
ing  with  a  tradition  that  had  limited  regulatory
authority (prescriptive jurisdiction) to a state's territ-
ory  and  subjects,  the  United  States  at  the  end  of
World War II claimed the right as well as the capacity
to regulate any transaction in which it had an interest
[1].  Australia,  Canada  and  the  European  powers
pushed back,  but  failed  to reverse this  stance.  Dy-
namic tension ensued. In 1988 the European Court of
Justice accepted that EC competition rules could apply
to overseas conduct [2]. Extraterritoriality of regulation
has become a fact of life, albeit a controversial one.

The stakes are considerable. On the one hand, a
state  that  fails  to  regulate  offshore  production  of
goods  and  services  might  allow  its  consumers  to
suffer (what it considers) injuries and its producers to
lose  international  market  share  to  under-regulated
competitors. On the other hand, a state might impose
offshore regulation to deprive foreign producers of an
otherwise  legitimate  competitive  advantage.  They
even can use regulation as a form of trade protection
by imposing stricter standards on foreign firms than
on domestic producers. There is every reason to think
that national interest  rather than global  welfare will
dominate what choices states make (see [3]).

Determining whether extraterritorial regulatory au-
thority exists involves a complex dynamic among the
three branches of government. The legislature must
create regulatory authority, in the course of which it
may or may not address the extraterritoriality issue.
The executive, as either the exclusive regulator or in
partnership  with  private  litigants,  may  make  asser-
tions about the scope of authority. Courts will adjudic-
ate claims made by both the executive and private
actors. The pronouncement of courts in turn will inform
the legislature about the kinds of signals it must send
to permit extraterritorial regulation.

In  1991,  the  Supreme Court  in  EEOC v.  Arabian
American Oil Co. (Aramco) sought to clarify the law [4].
The decision articulated a presumption against extra-
territoriality, making it more costly for Congress to au-
thorize such regulation. In 2011, the Court,  in  Mor-
rison v. Australia National Bank, Ltd., issued an even
stronger  anti-extraterritoriality  opinion  [5].  Not  only
was Congress presumed generally to prefer only ter-
ritorial  regulation,  but  lower  courts that  had carved
out exceptions from this principle over a long period
of time had to revisit their positions. Most recently, the
Court in  Kiobel v. Royal Dutch Shell  invoked the pre-
sumption in a context that some (including four mem-
bers of the Court) think inapposite, namely the applica-
tion of international human rights law [6]. The last case
repudiated a wide swathe of circuit court decisions [7].

Three  data  points  may  not  support  much  social
science, but lawyers and policy makers must cope as

best they can. The Court appears to have embraced
two related stances: The imposition of barriers to ex-
traterritorial  regulation  generally  advances  welfare,
and the lower courts cannot be trusted to determine
those instances where an exception to this rule might
be justified. Implicit in the Court's position are intu-
itions about the political economy of both legislation
and litigation.

I  want  to  use  the  occasion  of  the  Morrison and
Kiobel decisions to consider the interests that produce
extraterritorial regulation by the United States. Inter-
national  lawyers  and international  relations  scholars
for  the  most  part  have  analyzed  state  decisions  to
exercise  prescriptive  jurisdiction  over  extraterritorial
transactions in terms of  a welfare calculus that de-
termines the likely costs and benefits to the state as a
whole (e.g., [8,9]). Fewer studies have considered the
political economy of the decision whether to regulate
foreign  transactions  [10].  No  work  of  which  I  am
aware has considered the political economy of decid-
ing the extraterritorial question through litigation [11].
This paper seeks to fill these gaps by sketching out
what political economy suggests both about extrater-
ritoriality and the role of courts as arbiters of regulat-
ory scope.

2. The Political Economy of Extraterritorial 
Regulation

The conventional international political economy story
starts with a strong assumption about states as in-
ternally  homogenous  actors.  This  "black  box"  ap-
proach posits national interests that states pursue in
interactions with other states. Within this framework,
states have incentives to pursue two general policies:
to export their own negative externalities and to resist
the importation of other states' negative externalities.
Antitrust provides convenient examples: A state may
encourage export cartels by its producers even as it
punishes  anticompetitive  conduct  by  external  actors
that affect its  economy. Confronted with these con-
flicting interests, a state has to pick a rule that max-
imizes the sum of protection for its export activities
and authorization of its capacity to regulate unwanted
imports. A country that only exports would opt for a
strong rule against extraterritorial regulation. A state
that  imports  goods  that  are  likely  to  be  cartelized
might want the authority to regulate offshore produ-
cers (see [9], supra note 6).

A  more  sophisticated  political-economy  analysis
would disaggregate the state to identify the discrete
interests of institutional actors within the state sector.
It would go beyond estimating overall national welfare
to assess the interests of particular influential groups
in the outcome of regulatory choices. A conventional
model of U.S. political economy, for example, depicts
the Executive as relatively more sensitive to foreign
influences, including those of foreign producers rep-
resented by their states. The Executive is in an iterative
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game with foreign governments that opens the pos-
sibility  for  solving  collective  action problems.  Senior
policymakers  within  the  Executive  also  are  mostly
political appointees that serve for relatively brief peri-
ods and thus are subject to revolving-door pressures.
Foreign economic interests are likely to be in the mix
of subsequent bidders for their services [12-14].

The Congress is more sensitive to domestic produ-
cers due to well recognized public choice effects. Pro-
ducers tend to be local, concentrated, and homogen-
ous in their interests, leading to natural alliances with
their representatives in Congress. Consumers are dis-
persed and heterogeneous in  their  interests,  raising
organizational costs and impeding their ability to wield
political  influence.  Moreover,  members  of  Congress
represent  local  rather  than  national  constituencies,
rendering  these  legislators  less  sensitive  to  general
national interests. Legislators face no penalty at the
polls  when  they  pander  to  local  hostility  to  foreign
interests,  and  receive no  reward when they  pursue
balanced  policies  that  incorporate  the  interests  of
foreigners.  In  addition,  because  Congress  does  not
have a permanent bureaucracy, or at least has much
less of one than does the Executive, its capacity to
participate in iterative interactions with foreign states
is  more  limited.  Finally,  the  leadership  of  Congress
and their staff turn over less frequently than do senior
Executive officials,  diluting the revolving door effect
compared to their Executive-branch counterparts. The
net effect should be a body sensitive to the concerns
of domestic producers, insensitive to the concerns of
domestic  consumers,  and  largely  indifferent  to  the
welfare of foreign producers and consumers.

Applying this simple, indeed rudimentary, model to
decisions about extraterritorial regulation, one would
predict that Congress would push both for immunity
for domestic producers from foreign regulation and for
extraterritorial application of U.S. regulation. The ar-
gument for the immunity is easy. Domestic producers
would argue that foreign regulation is discriminatory
and harmful to U.S. interests. The argument for extra-
territorial extensions of U.S. regulation would rest on
the assertion  that  foreign  producer  behavior  under-
cuts  U.S.  producers  both  at  home and abroad and
also endangers U.S. consumers. Congress would have
no particular reason to act consistently, as foreign in-
terests do not participate in their elections. Moreover,
because it lacks foreign interlocutors to challenge its
choices,  it  would not focus on the indirect  costs  of
such inconsistency, such as foreign retaliation against
U.S. exporters.

The model predicts that the Executive would push
back against these proposals. The ability of local pro-
ducers to capture strong advocates in Congress does
not translate into the same pressures on the Execut-
ive. The Executive should focus most on groups with
effective  power  in  marginal,  large-electoral  vote
states. Moreover, the Executive must engage with for-
eign governments, and components of the Executive,

not least the President himself, will be judged based
on  outcomes  over  which  foreign  governments  have
some influence. Finally, the Executive has a substan-
tial permanent bureaucracy that interacts with foreign
governments  and  wishes  their  exchanges  to  go
smoothly. The bureaucrats, as well as senior Executive
officials,  might  enjoy  subsequent  careers  in  the
private sector working on behalf of foreign interests.
For all these reasons, the Executive will be more sens-
itive to concerns about consistency than will Congress.
It,  rather  than  Congress,  will  confront  the  con-
tradiction inherent in extending extraterritorial regula-
tion while defending domestic producers from foreign
regulation.

Anecdotal evidence is consistent with these conjec-
tures. Initiatives to expand extraterritorial regulation
tend to come from Congress. In trade law, Congress is
a  perennial  source of  protectionist  measures,  which
the Executive tends to resist.

Examples of the tension between Congress and the
Executive  over  protectionism,  albeit  not  precisely  in
the  form  of  extraterritorial  regulation,  include  the
2000 Byrd Amendment, which increased the incentive
of  domestic  producers  to  seek  antidumping  and
countervailing duties on imports and which the Clinton
Administration  unsuccessfully  battled,  and  the  2007
broadening  of  Exon-Florio  regulation  of  inbound  in-
vestment  following  the  Dubai  Ports  World  kerfuffle,
which the Bush II Administration unsuccessfully res-
isted  [15].  Both  these  measures  restricted  imports
(goods in the case of the Byrd Amendment, capital in
the case of the Dubai Ports World legislation) in ways
that invite retaliation and probably reduce overall U.S.
welfare. The laundry list of protectionist legislation that
never gets out of Congress, often because of Executive
opposition, is extensive and well known. A more sys-
tematic review of the evidence, I suspect, would pro-
duce  conclusions  broadly  consistent  with  the  simple
model, but I do not pretend to have conducted that study.

Finally, courts have complex incentives. One might
postulate two general forces shaping their preferences.
First, one would expect some correlation between their
policy preferences and those of the President who se-
lected them. Second, judges react to litigation and the
way it frames choices as much, if not more, as they
proactively seek to shape legal policy. One, thus, would
anticipate some influence over their choices by litig-
ants that appear before them.

It  seems  plausible  that  the  effect  of  Presidential
preferences on judicial behavior might increase as one
moves up the  judicial  hierarchy.  While  personnel  in
the Executive might investigate the careers of judicial
candidates  to  predict  future  voting  behavior,  they
would know that such research is costly relative to the
value of the data derived. It is notoriously difficult to
predict the future voting patterns of judges, especially
with respect to issues that may become important but
have  not  yet  arisen  (the  known  unknowns).  The
willingness of the Executive to incur these costs likely
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increases with the importance of the position. Accord-
ingly, the odds that a judge will vote consistently with
the  preferences  of  the  nominating  President  may
increase as one goes up the hierarchy, with Supreme
Court nominees subject to the greatest investment in
selection [16].

Conversely, one would expect the effect of litigant
framing to be greatest in the lower courts. First, fed-
eral district  courts and courts of appeals, unlike the
Supreme Court,  have  no  control  over  their  docket.
Second, lower federal judges tend to have strong local
ties,  including  repeat  interactions  with  the  lawyers
who bring suits. Third, relative to the Supreme Court,
lower federal judges have fewer resources to conduct
independent research into the matters before them,
and thus rely more heavily on the representations of
the  lawyers  in  particular  cases.  Lower  court  judges
both see more cases and have fewer staff. In particu-
lar,  their  law clerks  come out  of  a  less  competitive
process and generally have no prior legal experience,
while Supreme Court clerks attain their position after
great competition and typically have a year or more of
legal work before they come to their posts.

These conjectures about influences on judicial de-
cisionmaking support several  hypotheses.  First,  they
imply that litigant choices will have a greater influence
on the lower courts. Executive branch screening will
be weakest at the lower levels of the judiciary, and
judges  will  have  more  extensive  contacts  with  the
local  bar.  Accordingly,  ceteris  paribus,  lower  courts,
compared to the Supreme Court, are more likely to
produce  outcomes that  litigating  lawyers  favor.  The
Supreme Court,  with greater control  over its  docket
and,  by tradition,  always sitting en banc,  might act
more on the basis of the median policy preferences of
the Justices. Under the normal structure of litigation,
the lower courts get the first opportunity to address
open legal questions, with the Supreme Court choos-
ing the moment when to intervene and bless or cor-
rect  the  path taken.  Accordingly,  one might  predict
gradual expansion of regulatory jurisdiction, including
extraterritorial  extensions,  through  lower  court  de-
cisions, with episodic resistance by the Supreme Court.

In  different  government  structures,  of  course,
different  dynamics  can  result.  The  European  Com-
munity, for example, lacks a popularly elected execut-
ive, the function of its Parliament is more complicated,
and its mechanism for judicial selection and choice of
judicial structure is completely different from that of
the United States. Accordingly, much of this informal
model is inapplicable. Thus my conjectures are limited
to the United States, although specialists in comparat-
ive government might find ways of revising and ex-
tending them to other systems (cf. [17]).

3. The Morrison Case

The  conjectures,  if  nothing  else,  resonate  with  the
particular story of securities-law extraterritoriality. The

statutory provision at issue, Section 10(b) of the Se-
curities Exchange Act of 1934, authorizes the Securit-
ies and Exchange Commission (SEC) to issue regula-
tions defining sanctionable misbehavior in connection
with the purchase or sale of a security [18]. The U.S.
Court of Appeals for the Second Circuit and its district
courts  play  an  outsized  role  in  securities  litigation,
largely due to the presence of the country's leading
financial center in their jurisdiction. The history of se-
curities litigation hence is largely a story of the rela-
tionship between the Second Circuit and the Supreme
Court.

In 1942, the SEC promulgated Rule 10b-5, which
broadly prohibits fraudulent or deceptive practices in
connection  with  the  purchase  or  sale  of  a  security
[19]. In 1946 a federal district court ruled that victims
of 10b-5 violations may bring suit in their own right
for compensation, and later lower court decisions co-
alesced  around  this  result  [20].  Class  actions  suits
based on Rule 10b-5 took off in the mid-1960s, and in
1968 the Second Circuit in Schoenbaum v. Firstbrook
[21]  ruled  that  actions in  Canada that  affected the
market price of securities sold in the United States fell
within 10b-5's scope. Judge Lumbard, the author of
that decision, had worked in securities regulation be-
fore joining the bench and, his opinions indicate, gen-
erally preferred expanding the scope of that regime.
Three Second Circuit decisions in the early 1970s, all
written  by  Judge  Friendly,  both  more  famous  and
more conservative than Lumbard, moderated Schoen-
baum by limiting regulatory scope to instances where
foreign actions had a direct  effect  on a U.S.  victim
(and not simply an effect on the market) or a per-
petuation of fraud affecting a foreign transaction in-
volved substantial conduct on U.S. territory [22-24].

So  the  law  stood,  with  insignificant  variations  in
other Circuits, until Morrison. That case involved Aus-
tralian investors in an Australian company that sought
compensation  for  injuries  resulting  from  the  com-
pany's  misleading statements  about  certain  transac-
tions  undertaken  in  the  United  States.  The  Second
Circuit,  applying its case law, ruled that the alleged
misconduct fell outside the scope of U.S. jurisdiction.
The Supreme Court, while affirming the result, effect-
ively spanked the Second Circuit for its legal analysis.
It held that Section 10(b) and Rule 10b-5 applied only
to sales transactions that take place on U.S. territory
or (less clearly) involving securities registered in the
United  States  under  the  Securities  and  Securities
Exchange Acts [25].

The Second Circuit  approach generally  benefitted
lawyers by employing vague standards to determine
the extraterritorial scope of U.S. regulation. The open-
ended effects and conducts tests increase the need
for  legal  services  at  both  the planning  and  dispute
resolution stages. Moreover, while the rule might have
been suboptimal for some clients of the defense bar,
its effects on them were mixed. While vague extrater-
ritoriality produced a heightened regulatory burden on
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U.S. financial institutions involved in foreign transac-
tions, it imposed at least as large costs on some of
their  foreign  competitors.  There  is  every  reason  to
believe,  in  short,  that  lawyers  in  general  liked  the
Second Circuit approach, because it benefitted them
directly and substantially and had only mixed effects
on their clients. The Supreme Court's intervention in
turn can be interpreted as policy-driven and consistent
with other efforts of that Court to constrain litigation-
friendly behavior by lower courts [26].

4. Alien Tort Litigation

The alien tort litigation saga also resonates with my
informal model. These cases first appeared in 1980,
although the so called Alien Tort Statute (ATS), the
measure on which they rest, is much older [27]. The
earliest suits attacked foreign government officials and
others who wielded state power to commit atrocities
against a local population. Beginning in the late 1990s,
however,  plaintiffs  began  going  after  multinational
corporations, not all based in the United States, that
operate in areas where civil conflict has unfolded or
brutal and oppressive regimes otherwise have terror-
ized the local population. The cases rest on the theory
that a U.S. court would provide a remedy for any viol-
ation of international law that constituted a tort and
injured an alien [28].

As  with  securities  fraud  litigation,  the  ATS  suits
gained support from sympathetic lower federal courts,
punctuated by occasional Supreme Court resistance.
In  2004 the  Supreme Court  in  Sosa  v.  Alvarez-Ma-
chain admonished the lower courts to limit the range
of international law obligations to which this statute
could apply, but the scale, if not the scope, of suits in
the lower courts continued to grow [29]. The Court
returned to the fray in  Kiobel. A majority maintained
that the presumption against extraterritoriality as ex-
pounded in  Morrison  applied to alien tort  suits.  Be-
cause the case involved Nigerian victims of atrocities
that took place in Nigeria and were said to have been
procured by an Anglo-Dutch company, the ATS could
not provide a remedy. In general, the Court declared,
foreign events can give rise  to an ATS suit  in  U.S.
courts only when a claim touches and concerns the
territory of the United States "with sufficient force to
displace the presumption  against  extraterritorial  ap-
plication" [30].

The Kiobel dissenters did not believe that the pre-
sumption has anything to do with a statute that en-
forces international  legal  norms.  Rather,  they would
authorize a tort suit wherever the case involved either
a U.S. defendant or "an important American national
interest" [31]. Foremost in the latter category would
be  instances  where  a  person  sought  refuge  in  the
United  States  after  committing  a  grave  violation  of
international  human rights law.  Even these justices,
however,  rejected  that  idea  that  victims  of  human
rights violations anywhere in the world generally could

seek justice through an ATS suit.
The alien tort regime that Kiobel circumscribed, like

the securities regulation regime cut back in Morrison,
was great for plaintiffs' attorneys, had mixed effects
on defense counsel, and clearly was adverse to the
interests of foreign corporations. From the late 1990s
on,  plaintiffs'  attorneys  saw alien  tort  suits  against
wealthy defendants as a new growth opportunity in
the wake of  other cutbacks on tort  litigation in the
United States. Counsel who represented U.S. corpor-
ate defendants welcomed the work but also respected
their clients' preference not to be sued. Were suits to
proceed,  however,  these  clients  did  want  maximum
exposure for  their  foreign competitors.  Only  foreign
defendants, both wealthy individuals and businesses,
had an unmitigated desire to bar these suits. As with
Morrison, then, the lower courts' relatively permissive
approach  to  alien  tort  litigation  coincided  with  the
general  preferences  of  the  litigating  bar,  while  the
Supreme  Court's  Kiobel decision  reflects  the  policy
preferences of the Court's majority.

5. The Political Economy of the Choice of 
Mechanisms to Determine Extraterritoriality

In the prior section I focused on the incentives facing
Congress, the Executive and the judiciary in deciding
whether to extend regulation extraterritorially. One can
use these factors to analyze potential mechanisms for
choosing extraterritorially. By mechanism, I mean the
rules constraining the process that determines whether
a particular regulatory regime will have any extrater-
ritorial  effect.  To  simplify,  I  describe  three  types  of
mechanisms—a clear statement of extraterritoriality by
Congress, a clear statement by the Executive based
on a delegation of authority by Congress, and exten-
sion  by  private  litigation.  The choice  of  mechanism
involves both different political economies and, I will
argue, significantly different welfare effects.

Given the political economy of extraterritoriality dis-
cussed in the prior section, one would expect to ob-
serve  significant  extraterritorial  regulation  expressly
adopted by Congress. Congress will  exert  maximum
effort to benefit domestic producers, and the Execut-
ive will resist such protection only intermittently. Even
under  a  clear  statement  regime,  one  would  expect
many instances of an extraterritorial regulatory regime.

Casual  empiricism  confirms  this  conjecture.  U.S.
legislation  has  more  express  extraterritoriality  than
one usually encounters in national laws. U.S. tax law,
for example, contains more outbound taxation—taxes
on overseas capital and transactions—than one sees
in  most  rich  countries.  First,  as  to  individuals,  the
United States is almost alone in taxing the worldwide
income of all its citizens, not just its residents [32].
Second,  as  to  corporations,  Subpart  F  contains  ag-
gressive rules for imputing the income of foreign sub-
sidiaries to U.S. parents [33]. As best I can tell, other
countries  do  not  have  as  strong  a  regime  for  re-
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sourcing income of a foreign corporation as domestic
income. This example is significant because taxation
arguably  is  the  most  pervasive  and salient  form of
national  regulation.  Taxation of overseas transaction
in effect punishes firms that employ offshore produc-
tion, and thus conforms to the interest of domestic
producers.

Taxation aside, Congress has had no difficulty ad-
opting  laws  that  expressly  extend  U.S.  regulation
overseas. One is tempted to infer that Congress still
believes that the United States enjoys the same eco-
nomic hegemony it wielded back in 1945. Numerous
examples exist. Although the effects doctrine in anti-
trust was developed judicially, Congress codified this
development in 1982 [34]. The Foreign Corrupt Prac-
tices Act regulates the bribery of only foreign persons,
albeit  with  other  jurisdictional  requirements  [35].
EEOC v. Arabian American Oil Co.  contains a lengthy
list of other statutes with express extraterritorial effect
[36]. Congress responded to the last case almost im-
mediately with an express, if limited, extension of ex-
traterritorial regulation [37].

The puzzle, if there is one, is why Congress does
not do this more often. The answer, it appears, is res-
istance  from the  Executive,  which  channels  foreign
governmental pressure as well the concerns of U.S.-
based  multinational  firms.  The  Byrd  Amendment  of
2000 illustrates the dynamic: A locally interested Sen-
ator  exploited  the  Senate's  procedures  to  insert  a
provision in a bill  that the President could not veto.
The President obtained repeal  several  years  later in
the wake of international retaliation [38]. The consist-
ent opposition of the Bush II and Obama Administra-
tions to congressional efforts to impose sanctions on
China for its currency policies offers another example.
The Executive's  resistance has delayed these meas-
ures for years.

What one sees less frequently is delegation by Con-
gress to an agency of the Executive of discretion to
extend  regulation  extraterritorially.  In  trade  law,  a
possible example is Title III of the Trade Act of 1974,
which gives the Executive authority to sanction states
for overseas conduct that affects the interests of U.S.
exporters  [39].  Even  this  example  is  complicated,
however,  as  Congress  in  1988 sought  to  make this
tool nondiscretionary in specified instances. Informal
rather than formal sanctions attached to the Execut-
ive's refusal to exercise this authority, and in practice
no confrontations between the branches occurred. In
1994 Congress modified Title III by nesting it within
the Executive's authority to seek WTO dispute resolu-
tion. At least when the malefactor belongs to the WTO
(as does almost every significant exporter, including
now even Russia), the Executive thereby acquired sig-
nificant control over the sanctioning process.

A different instance of a delegation involves Section
929P(b)  of  the  Dodd-Frank  Wall  Street  Reform and
Consumer Protection Act. Congress apparently inten-
ded to modify the holding of  Morrison  by giving the

SEC and the Department of Justice,  but not private
plaintiffs, the authority to sanction extraterritorial viol-
ations of Rule 10b-5 [40]. In effect the statute leaves
it to the exclusive discretion of the Executive to de-
termine when the Securities Exchange Act might apply
extraterritorially and limits sanctions to those that the
Executive can seek [41].

At  first  glance the relative paucity of  delegations
seems surprising. Congress has at least one clear in-
centive to delegate regulatory authority to the Execut-
ive:  After  delegation,  influential  Members  then  can
lobby  the  agencies  on  behalf  of  interested  persons
(see [42]). Perhaps the reason for the paucity is that
extraterritoriality is different. Congress might believe
that the Executive is especially susceptible to foreign
pressure  and  therefore  an  untrustworthy  delegate
with respect to this issue. Even clear legislative state-
ments of extraterritoriality run up against the Execut-
ive's prosecutorial discretion, as illustrated by the cur-
rent version of Title III of the Trade Act of 1974. Con-
gress might believe that expressly endorsing the Exec-
utive's power not to act serves no useful purpose.

The third mechanism for choosing to regulate ex-
traterritorially is to leave the question to the courts.
This approach requires legislation that does not advert
clearly to the issue and judicial willingness to fill the
statutory gap with a rule that permits at least some
extraterritorial application. The now repudiated secur-
ities law decisions in the Second Circuit and the host
of lower-court ATS cases illustrate this approach, as
does the pre-1982 judicial interpretation of the Sher-
man Act. Other instances where the lower courts cur-
rently assume responsibility for determining extrater-
ritoriality in the absence of clear approval  from the
Supreme Court include civil RICO (see [43-46].

The  previous  section  sketches  out  some reasons
why lawyers would prefer this approach but persons
at risk of regulation might not. Delegations to the ju-
diciary to determine extraterritoriality result in case-
by-case  lawmaking.  Vague  standards,  the  inevitable
product of judicial  management of competing policy
claims, invite litigation, which lawyers like and clients
do not. In some industries, the cost of the legal risk
might be offset by the prospect that foreign competit-
ors  will  face  the  same,  and  perhaps  even  greater,
costs once regulation is exported. Within the judiciary,
resistance to this mechanism comes mostly from the
Supreme Court, where Justices have greater freedom
to pursue their policy preferences and are less host-
age to the agenda-setting of litigants than are lower
court judges.

One suspects that, even if extraterritorial regulation
has net benefits  for some domestic  producers,  they
would prefer the decision to come through the legis-
lative  process  (see  [47]).  Extraterritorial  extension
achieved through case-by-case decisionmaking entails
considerable uncertainty. The extension is never abso-
lute, but subject to a fact-specific test such as the dir-
ect-effects standard. The standard increases risk along
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several  dimensions.  A  domestic  producer  cannot  be
confident when it can escape regulation or when its
competitors will be sanctioned. Moreover, as long as
any one regulatory statute generates judicial extrater-
ritorial  extension,  there  remains a threat  that  other
statutes might generate similar outcomes. The uncer-
tainty about application thus extends across a range
of statutory regimes.

Another factor in the mix is the Executive. On the
one  hand,  at  least  some  administrations  internalize
the interests of litigators, at least to some extent. The
Obama Administration,  through an amicus brief,  de-
fended the approach of the Second Circuit under the
Securities Exchange Act [48]. It  also persuaded the
Solicitor  General  in  its  Kiobel  amicus  brief  to  back
away from its earlier strong opposition to extraterrit-
oriality [49]. On the other hand, the Executive some-
times  prefers  to  have  a  monopoly  over  regulation
rather than competing with private attorney generals.
Private competition undermines the ability of the Ex-
ecutive to bargain for cooperation through plea bar-
gains,  because then the Executive cannot immunize
defendants  from  civil  liability  sought  directly  by
victims. This dynamic exists in all regulatory schemes,
but  the  stakes  go  up  when  extraterritoriality  is  in-
volved. Where foreign application exists, private liabil-
ity disrupts the bargains not only of domestic regulat-
ors, but of foreign regulatory authorities as well. This
disruption in turn impedes international regulatory co-
operation in  other areas,  such as  sharing  of  intelli-
gence. The Bush II Administration relied on this argu-
ment in  F. Hoffman-LaRoche Ltd. v.  Empagran S.A.,
where  is  successfully  persuaded  the  Court  to  limit
standing under the Foreign Trade Antitrust Improve-
ments Act so as to limit private competition with pub-
lic extraterritorial enforcement [50].

The  relative  skepticism  of  the  Executive  toward
judicial  management of  the  extraterritorial  scope  of
regulation also might explain why the Supreme Court
pushes back against legislation that invites but does
not  command  extraterritorial  application.  As  noted
above, the Executive invests more in the selection of
Supreme Court  justices,  who in  turn  are  less  influ-
enced by the preferences of the litigating bar than are
lower  court  judges.  It  is  plausible  that  skepticism
about Congressional efforts to smuggle extraterritorial
application into ambiguous legislation might be one of
the characteristics for which the Executive looks in its
Supreme Court nominees.

6. Welfare Effects of Extraterritorial Regulation 
through Litigation

Finally,  although  this  essay  is  anchored  in  positive
political economy analysis, a brief note about the wel-
fare effects of extraterritorial regulation, in particular
regulation  through  litigation,  is  warranted.  Political
economy  has  its  greatest  salience  when  identifying
public  decisionmaking  that  reduces  overall  welfare.

There exist substantial reasons to believe that extra-
territorial  regulation  effected  through  the  litigation
process does exactly this.

Regulation  through  litigation  comprises  two  ele-
ments—prescriptive jurisdiction and adjudicative juris-
diction.  Prescriptive  jurisdiction  involves  the  sover-
eign's decision to apply its rules to an offshore trans-
action.  Adjudicative  jurisdiction  involves  the  court's
ability to hear a case against a particular party, includ-
ing  nonresidents.  Expansive  prescriptive  rules  mean
applying a local,  presumably more stringent, rule to
offshore conduct. Expansive adjudicative rules mean
submitting offshore actors to U.S. litigation, whatever
the substantive rule might be.

Alan Sykes has analyzed the welfare costs of litiga-
tion-based regulation. He observed that the extension
of  regulation  through  litigation  does  not  result  in
universal application of the regime. Rather, the rules
apply  only  to  firms that  engage in  activities  in  the
United States or own assets located there. Subjecting
a subset of producers to a regulatory regime not im-
posed on others results is the functional equivalent of a
trade  barrier,  which  has  well  documented  costs  in
terms of distorting production and sales decisions [51].

Sykes's argument focuses on prescriptive jurisdic-
tion, but it can be extended to adjudicative jurisdic-
tion. To the extent that defending in a U.S. courtroom
is more costly than in a foreign court (due to unique
practices such as civil jury trials, class action proced-
ures,  contingency  fees  arrangements  for  plaintiffs'
attorneys,  broad  pretrial  discovery,  and  access  to
punitive damages), broad adjudicative jurisdiction im-
poses costs on firms that enter the U.S. market. In
deciding whether to compete in the U.S. market, for-
eign firms must take account of a set of procedural
rules  that  function  as  a  tax  on  doing  business.
Moreover, the tax is unique, because other civil litiga-
tion systems do not use these devices, or do so to a
lesser extent.

Particular  welfare  arguments  apply  to  delegating
the decision whether to regulate extraterritorially to
courts. Instability of domain rules—the determination
of the scope of conduct to which a set of rules applies
—has unambiguously negative effects (see cases cited
in [47]). One can defend vagueness in standards that
regulate primary conduct by arguing that postponing
definition of legal requirements until application allows
the regulator to exploit information that was hidden at
the  time  of  the  standard's  promulgation.  No  such
argument applies to domain rules. Uncertainty about
the applicable legal regime, as opposed to the particu-
lar rule governing primary conduct, only encourages
opportunism by persons who, after the fact, find ap-
plication of a particular regime beneficial.

The  litigation  mechanism  by  its  nature  produces
vagueness and uncertainty about one particular do-
main question, namely the applicability of a regulatory
regime to foreign conduct. As a normative matter, it
has clear costs and dubious benefits. It thus appears
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that the persistence of this mechanism represents a
classic  public  choice  story,  in  which  a  homogenous
and  concentrated  interest  group  (litigators)  obtain
rents but produce a net loss in social welfare.

7. Conclusion

In a world where changes in information and trans-
portation  technologies  encourage  the  growth  of
transborder  transactions,  the question of  extraterrit-
orial regulation takes on greater salience. The issue
has two dimensions: the policy question of whether to
apply  a  regulatory  regime extraterritorially,  and the
structural question of how to assign the authority to
resolve the policy question. Political economy analysis
can shed light on both of these dimensions.

This  paper  extends  traditional  political  economy
accounts  of  U.S.  lawmaking  by  focusing  on  the
distinct  incentives  surrounding  Supreme  Court  and
lower court  decisionmaking. This  extension provides

an explanation for the Court's most recent high profile
decisions in this area. It also points toward a normat-
ive  assessment.  It  indicates  that  the  tendency  of
Congress to tolerate, and of lower courts to embrace,
judicial management of the decision whether to apply
regulation extraterritorially almost certainly has signi-
ficant  welfare  costs.  The  recent  efforts  of  the  Su-
preme Court to resist this tendency may reflect not
only the particular political economy of the selection
of justices, but also constrain those costs.
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