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Abstract

This thematic issue shows how the interplays of secrecy and transparency have been a salient driver of institutional poli-
tics in EU foreign affairs. It offers a critical reading of the most recent developments in EU’s international negotiations, an
analysis of case law and empirical insights on public and institutional access to information. The Issue provides an interdis-
ciplinary understanding of how information flows affect and are affect by the EU’s institutional balance through synergising
perspectives from the fields of political science, public administration and law. This editorial outlines the central questions
raised in this thematic issue and highlights its main findings.
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1. Foreign Affairs and Logics of Secrecy and
Transparency

Critique on the EU’s foreign affairs has grown more per-
tinent over the last decade. Agreements like the Anti-
Counterfeiting Trade Agreement (ACTA) or the trade ne-
gotiations with the US (TTIP) or Canada (CETA) attracted
unseen levels of public mobilisation (see also Gheyle &
De Ville, 2017). A prominent bone of contention con-
cerns the secretive nature through which many of these
initiatives originated and the lack of transparency in their
negotiations. Secrecy in the conduct of international rela-
tions is not new or unique to the EU context. The norm of
secrecy in international negotiations is historically traced
back to the time when royal court ambassadors had to be
constantly preoccupied by secrecy and find ways to pro-
tect their secrets (Colson, 2008). Despite public demands
for more transparency, it remains a challenge to accom-
modate such demands in light of ingrained norms of se-
crecy in the diplomatic culture (O’Reilly, 2017). Tensions
between secrecy and transparency in current foreign af-
fairs hence require closer scholarly attention.

One aspect that makes secrecy compelling in foreign
affairs is its protective function. Secrecy creates a space
of trust between the parties that maintain the secret
and a sense of separation from the outsiders towards
whom the secrets must be guarded (Bok, 1982). Re-
moving something from the public view endows it with
power. Often the object of secrecy—the information—
is less important than the organizational approach to
managing access to the created secrets (Simmel, 1906).
The latter empowers insiders to decide just how wide
the circle of secrecy may expand but also to influence
decision-making that involves the less informed out-
siders. Hence, a ‘““secret” is a political category, not a
natural one. Facts in isolation do not cry out for secrecy;
facts within a specific political context do’ (Chafetz,
2013, p. 86). In institutional practice, secrecy may be
used to protect information that should not be shared
widely due to legitimate concerns. Information relating
to national security or trade negotiating positions may
be justifiable reasons to limit information flows. How-
ever, from a democratic oversight perspective, secrets
should be justified and politically checkable in the broad
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sense that they are subordinate to policies that them-
selves are transparent and politically alterable (Curtin,
2014; Thompson, 1999).

This thematic issue analyses the tension between
secrecy and transparency in the EU’s foreign affairs. It
shows how debates on access to information have been
a significant driver of institutional politics and their impli-
cations for the EU’s institutional balance. Whilst negoti-
ations have a prominent role in this field, foreign affairs
also involve issues of public and institutional access to
information that are generally critical points of tensions
between executive institutions and the public and over-
sight institutions. The issue focuses on the processes of
disclosing and concealing information both among EU in-
stitutions as well as between the EU and its citizens. The
purpose of this thematic issue is to decipher how infor-
mation control affects and is affected by the EU’s insti-
tutional balance. Synergising perspectives from political
science, public administration and law, the issue offers
a critical reading of the most recent case law on these
issues and provides empirical insights on public and insti-
tutional access to information.

2. Institutional Politics and Information Control

Information is power. This also holds true in a political
and administrative context. Secrecy creates a cluster of
inside-insiders, i.e., only a limited number of individuals
knowing the secret information. This compartmentaliza-
tion of information implies that actors are involved in
an incessant competition, struggling for various stakes
and prizes (Kozak & Keagle, 1988, p. 7). In the issue, the
contributors focus on three instances where such inter-
institutional “competition” over information is particu-
larly salient.

One such relation is that between the legislature and
the executive. Transparency is an important condition for
legislative institutions to fulfil their oversight functions.
Administrative procedures governing the disclosure of in-
formation have been highlighted as important means for
legislative control over the executive (McCubbins, Noll, &
Weingast, 1987). Lack of transparency widens the infor-
mation asymmetry between the “expert” agent (who sits
at the negotiating table) and the “dilettante” principal
(who can only observe the outcome but not the actions
of the agent). Information asymmetry creates the oppor-
tunity for the negotiator to deviate from its principal’s in-
terests (Adriaensen, 2016; McCubbins & Schwartz, 1984).
The observation of such shirking or bureaucratic drift of-
ten leads to political and public protest. As information
asymmetry decreases, the scope for shirking diminishes,
as the principal is able to correct the agent’s actions. In
short, the balance of power shifts as the agent’s privately
held information diminishes (Abazi & Adriaensen, 2017;
Coremans, 2017).

Another relation where contestation over informa-
tion flows is observed concerns the relation between
(quasi-)legislative institutions. Tsebelis and Money

(1997) highlight the existence of a “political dimension”
of bicameralism. This often occurs in federal systems
where each chamber represents a different interest. It is
considered political as success for one institution often
comes at the other institutions’ expense. Both chambers
are in a continuous struggle to ensure that—ultimately—
legislation more closely reflects the interests of the elec-
torate they represent. The EU is a particularly interesting
case in this regard as historically the Council and the Eu-
ropean Parliament (EP) have not enjoyed equal rights
in decision-making. Concurrently, both institutions do
not enjoy the same degree of access to information in
foreign affairs. In policy areas where the nexus of power
remains at the national level, member states retain own-
ership of sensitive information (rather than European
institutions like the Commission or bodies like the Eu-
ropean External Action Service (EEAS). Contributions in
this issue study the tensions between the EP and the
Council as they seek to expand or maintain their grasp
on the EU’s foreign policy (Hillebrandt, 2017; Rosén &
Stie, 2017).

Athird instance where institutional politics affect and
are affected by the transparency regime concerns the
intervention by independent bodies. Because access to
information affects the distribution of power between
the institutions, it does not come as a surprise that dis-
putes often require mediation by a (quasi-) independent
body like the European Ombudsman (EO) or the Court
of Justice of the EU. The extent to which such actors
are impartial and independent is crucial for their role in
the transparency regime. The EO is appointed by and lo-
cated within the EP. Whether this impedes its indepen-
dence role is a question addressed in the contribution by
Neuhold & Nastase (2017). The Court provides a judicial
review ensuring principles of the EU, however in foreign
affairs when public access to information is concerned it
seems to leave more discretionary space to the execu-
tive. Yet the Court seems more interventionist when par-
liamentary access to information is at stake (Abazi & Adri-
aensen, 2017). The approaches by the EO and the Court
are focused on finding a proportionate balance between
the necessities of secrecy and transparency in the EU’s
foreign policy, but as contributors in this thematic issue
show, where to strike the balance is a contentious issue.

In addition to these three instances of institutional
relations of information flows, important questions arise
about the role and position of public access to informa-
tion, debate and participation in foreign affairs. Specif-
ically, this issue examines whether institutional checks
and processes of oversight strengthen also public ac-
cess and participation and how more recent trends of
closed parliamentary oversight affect public accountabil-
ity (Abazi, 2016; Rosén & Stie, 2017). Whilst institutional
access to information strengthens the constitutional set
balance of powers among EU institutions, the issue scru-
tinises whether such processes lead to more informed
public debate and a wider participation circle for civil so-
ciety organisations.
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3. Findings and Reflections

Contributions to this thematic issue show that debates
about secrecy and transparency in foreign affairs are in-
trinsically linked to the EU’s institutional balance. Infor-
mation flows among institutions vary depending on the
constitutionally set balance, but they also determine—in
institutional practice—how the role of each institution
is evolving in the EU’s foreign affairs. Five main points
emerge from the contributions in this thematic issue.

Firstly, through a theoretical discussion and system-
atic analysis of case law, contributors challenge the as-
sumption that foreign affairs should have broader legal
contours on secrecy than internal legislation in the EU.
Leino (2017) shows that the logics of secrecy and trans-
parency are being applied both in legislation and in for-
eign policy proper and often the implications of the latter
for EU fundamental rights are just as important as such
issues that are addressed in EU legislative acts. Similarly,
Gheyle and De Ville (2017) emphasise the growing mo-
bilisation of civil society in trade negotiations due to the
regulatory nature of contemporary trade policy. Whilst
there is a growing demand for more access to informa-
tion in foreign affairs issues, participation by civil society
is yet only emerging.

Secondly, the Council shows significant resistance
towards transparency in foreign affairs both in terms
of public and institutional access to information. Hille-
brandt (2017) shows that public access to documents in
foreign affairs has been a contentious issue for the Coun-
cil and partly this is due to its overlapping diplomatic and
legislative functions. While there has been more case
law clarifying the limits of confidentiality for the Coun-
cil in foreign affairs, the Council continues to argue that
a diplomatic setting is more appropriate for its decision-
making, a setting where secrecy norms are given more
space. Rosén & Stie (2017) take the debate forward by
looking at institutional access to information and in par-
ticular showing some of the information “battles” over
access to information between the EP and the Council.
The EP has now in place a legal framework that facili-
tates access to sensitive information in foreign policy, but
this has not necessarily resulted in more straightforward
practice of access to information. In this light, Abazi and
Adriaensen (2017) show that the Council’s handling of in-
formation is not only questioned by the EP, but that the
Commission and the Council too disagree on the need for
public disclosure of important negotiating documents,
as was the case with the TTIP mandate. They also find
that the traditional divide between executive and legisla-
tive actors preferences on transparency may at times be
proven to be misleading and that the Commission has
been showing an increased support for public access to
information as far as trade negotiations are concerned.

Thirdly, the contributors address the role of demo-
cratic oversight in foreign affairs and how information
flows affect it. The main finding in this regard is that the
mere access to information in foreign affairs does not

lead to better oversight. Institutions’ attention is often
focused on obtaining access rather than the substantive
checks that follow in an oversight process. Rosén & Stie
(2017) question whether the EP’s pursuit to be informed
by the Council is contributing to public deliberation and
better parliamentary oversight in EU foreign affairs. With
respect to public access to documents, Gheyle & De
Ville (2017) argue that disagreements between the civil
society organisations and the Commission on the level
of transparency is partly explained by the definitions of
transparency applied. While for the civil society organi-
sation transparency is important as a stepping stone to
participation, the Commission implements transparency
policies merely to inform the institutions and the public.
It is clear, however, that the publication of documents
without granting CSOs a place at the table will not be suf-
ficient stifle the critiques. Naurin (2017) echoes similar
views in his commentary.

Fourthly, contributors find that information flows be-
tween the institutions are often more successful through
informal information sharing. Coremans (2017) shows
that the Commission has made significant efforts to
share information with the EP through informal means.
Several of such practices were informed by the EQ’s push
for greater openness. The EO, as shown by Neuhold and
Nastase (2017), has made important moves for more
transparency through the strategic use of own initiatives
as well as through decisions in cases of public access re-
quests for information. Whether informality continues
to develop and how it will affect information flows is an
important aspect of transparency in EU foreign policy to
keep on examining more closely.

Fifthly and lastly, contributions focusing on different
dimensions of EU foreign policy laid bare several interest-
ing paths for comparative research. Trade negotiations
as an exclusive competency put the emphasis on the
Commission to provide transparency (Coremans, 2017;
Gheyle & De Ville, 2017), whereas negotiations in ar-
eas of mixed competences involve both Commission and
Council. This inevitably affects the need for information
exchange between Council and EP (Rosén & Stie, 2017).
Hence, the division of competencies in the EU affect both
the applicable institutional design as well as the institu-
tions access to information.

These findings lead to some further reflections and
open questions that merit more attention and (future)
research. One main such reflection is to what extent we
continue to see the politicisation of access to information
and institutional “battles” around access to information.
While due to many recent cases and developments, it
seems the legal contours of secrecy and transparency are
becoming more defined in the EU’s foreign affairs, infor-
mation flows will remain an inherent part of institutional
politics as information asymmetries are structurally in-
grained in foreign policy. The thematic issue clarifies that
demands for transparency have increased and solidified
(both for public and institutional access), and in fact the
supply of transparency too has witnessed shifts as noted
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regarding TTIP. But the concern regarding transparency
in foreign policy remains mostly with public access to in-
formation, with public debate, with public participation.
In fact, even in cases where civil society is active and
there is a high demand for more information, in practice,
such efforts do not seem to always translate into more
meaningful participation and debate.

This thematic issue has taken stock of secrecy and
transparency in the EU’s foreign affairs with the hope to
provide more clarity on how information control is affect-
ing the EU’s institutional politics but also to what extent
the arena of international negotiations is closed for pub-
lic debate and participation. Currently, the EU is undergo-
ing one of the most consequential negotiations in its his-
tory: a member state exiting the Union. The Brexit negoti-
ations are to some extent unique in the EU (legal) context
when taking into account the specifics of the legal proce-
dure they invoke, the role EU institutions and member
states play, and of course their political implications. Yet,
the Brexit negotiations share many of the features that
are common in negotiation in foreign affairs, not least
of which are the dynamics of secrecy and transparency
as documented by the contribution of the European Om-
budsman (O’Reilly, 2017). Do parliaments receive infor-
mation on a timely basis of what has been discussed be-
hind closed doors? How do bureaucracies exert influence
on negotiations through the use of secrecy? Does secrecy
help negotiators to exchange views in candour? Through
this thematic issue we hope to inform these debates and
provide more insights towards these answers.
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Abstract

This contribution considers how the values of transparency and efficiency are realised in the context of “EU negotiations”
both in the internal and the external sphere. Legislating comes with a presumption of openness in the EU, while inter-
national negotiations have traditionally been assumed to require secrecy. However, irrespective of the basic paradigms,
the institutions often appear to follow a rather simple rationale that secrecy makes better decisions, both in internal and
external affairs. Similar efficiency concerns seem to relate to protecting the procedure of decision-making from external
influence. Therefore, the fundamental trade-off between democratic accountability and efficiency in the external and in-
ternal fields might not be all that different: efficiency is linked with secrecy, and comes at a cost for participation and
openness. | explain how the two paradigms—openness and transparency in legislative work and secrecy in international
negotiations have recently developed, and how the values of openness and efficiency have been addressed by the Court
of Justice of the European Union in its recent jurisprudence. This discussion witnesses to a possibility that the old secrecy
paradigm might be about to break in international relations while a new transparency paradigm in EU legislative work is
struggling to emerge.
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1. Introduction

The 2001 Laeken Declaration, adopted by the European
Council to guide the reform of the EU Treaties, illustrates
a vision for Europe. It stresses how the EU institutions
must be brought closer to citizens, and become more ef-
ficient and more open. According to the Declaration, citi-
zens feel that “deals are all too often cut out of their sight
and they want better democratic scrutiny” and wish to
see a Europe that is “democratic and globally engaged”
(European Council, 2001). The Lisbon Treaty, which en-
tered into force in 2009, attempts to meet these expec-
tations but leaves much institutional discretion in the ap-
plication of these objectives. The question is not so much
about whether the EU should be “open”, “efficient” or
“democratically and globally engaged” —of course the EU

should be all of these things. But when legislative guid-
ance is limited or outdated, the balance between these
objectives is in practice drawn by the institutions when
they are addressing appeals by individuals seeking access
to individual documents. This paper questions whether
this balance is currently the right one.

In institutional attitudes, efficiency often takes pri-
ority over other values such as openness or participa-
tion and results in secrecy rather than transparency
(see Leino, 2014). As the European Ombudsman has
noted, “there is an inevitable tension between the very
laudable principles of public consultation and partici-
pation, and the requirements of efficient law making”
(European Ombudsman, 2015, para. 44). The general
function of transparency and openness in EU decision-
making is defined in the preamble of Regulation No
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1049/2001 on public access to documents with refer-
ence to how it:

enables citizens to participate more closely in the
decision-making process and guarantees that the ad-
ministration enjoys greater legitimacy and is more ef-
fective and more accountable to the citizen in a demo-
cratic system. Openness contributes to strengthening
the principles of democracy and respect for funda-
mental rights....

According to this quote, transparency’s function is seen
to apply to all kinds of decision-making, both legislative
and executive in nature. Efficiency is usually understood
in terms of the ability to make compromises, the number
of decisions adopted and the ability to implement the
measures that have been adopted (see Novak, 2011). As
Advocate General Cruz Villalon recently put it:

Inconvenient though transparency may be...it has
never been claimed that democracy made legislation
“easier”, if easy is taken to mean “hidden from public
scrutiny”, as public scrutiny places serious constraints
on those involved in legislating. (Council v. Access Info
Europe, 2013, para. 67)

In this contribution, | will look at how the values of
transparency and efficiency are realised in the context
of “EU negotiations”, both in the internal sphere (legislat-
ing) and the external sphere (international negotiations,
largely an executive function).® Legislating comes with a
presumption of openness in the EU, while international
negotiations have traditionally been assumed to require
secrecy. However, irrespective of the field of action and
the basic paradigms applicable to them, the institutions
often appear to follow a rather simple rationale that
secrecy leads to better decisions, both in internal and
external affairs (Curtin, 2012, p. 471). Similar efficiency
concerns seem to relate to protecting the procedure of
decision-making from external influence. Therefore, the
fundamental trade-off between democratic accountabil-
ity and efficiency in the external and internal fields might
not be all that different: efficiency is linked with secrecy,
and comes at a cost for participation and openness.

In the following, | will explain how the two
paradigms—openness and transparency in legislative
work and secrecy in international negotiations—have
recently developed, and how the values of openness
and efficiency have been addressed by the CJEU in its
recent jurisprudence, which can be seen as a sort of
“game changer” (see Abazi & Hillebrandt, 2015, p. 825).
This discussion reveals a possibility that the old secrecy

paradigm might be about to break in international rela-
tions while a new transparency paradigm in EU legislative
work is struggling to emerge.

2. Two Opposite Paradigms: Secrecy and Transparency

Secrecy in the area of international relations has been an
exceptionally strong paradigm (see Leino, in press). For-
eign affairs have been traditionally characterised by se-
cret deals and treaties (Macmillan, 2011). The security
paradigm in international relations dates back to a time
when it was a much more exotic business than it is to-
day. Secrets were primarily stolen for tactical reasons, in
order to buttress national secrecy or political advantage,
and not only for the interest of a general “right to know”.

A strong secrecy paradigm is also built into the EU
public access regime. The most relevant exception for in-
ternational relations is included in Article 4(1)(a) of Reg-
ulation 1049/2001, which establishes that:

The institutions shall refuse access to a docu-
ment where disclosure would undermine the protec-
tion of...the public interest as regards...international
relations.

It is a broadly defined exception, which not only in-
creases discretion at the stage of deciding on public ac-
cess but also the role of Courts in settling how the excep-
tion is to be interpreted.

Unlike the exceptions under Article 4(2) of the Regu-
lation, the exceptions under Article 4(1) include no “pub-
lic interest” test, which requires the institution to con-
sider whether access should be granted despite the fact
that its disclosure would be likely to cause harm. The
Court has stressed that the “particularly sensitive and es-
sential nature of the interests protected” under this ex-
ception and its mandatory nature confers on decisions
on public access “a complex and delicate nature which
calls for the exercise of particular care. Such a decision
requires, therefore, a ‘margin of appreciation’” (Sison v.
Council, 2007, para. 35). Even a nominal reasoning can
be adequate if otherwise sensitive interests would be
harmed through disclosure of the very information that
the exception is designed to protect (Sison v. Council,
2007, paras. 81-83). The way the CJEU has interpreted
the exception has strengthened the understanding that
international relations are hard to conduct in public, and
that they should, as the main rule, remain confidential.
A similar paradigm also exists in most national Freedom
of Information (public access) systems.?

As far as legislative negotiations among EU states
are concerned, the paradigm is the opposite. Since the

1 Defining what exactly counts as “executive power” in the EU has often relied on a “residual” approach, treating executive power as the power that is
not judicial or legislative in nature, i.e. as the power that is not exercised by anyone else (see Curtin, 2009, p. 53). The negotiation and conclusion of
international agreements is an executive function that is neither legislative nor judicial in nature.

2 For example, in the rather liberal Finnish system, documents relating to the conduct of foreign relations are secret, unless otherwise decided, see Act
on the Openness of Government Activities, 1999, section 24. In the relevant government proposal, this secrecy regime is justified with reference to
how only very few countries follow the principle of openness and, in addition, the international practice is that negotiating parties’ statements and
positions are not released without their consent, and that states follow each other’s’ confidentiality rules.
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Treaty of Lisbon, EU legislative work should take place
in the open (Article 15 TFEU). Regulation No 1049/2001
acknowledges the need to grant even “wider access”
to “documents in cases where the institutions are act-
ing in their legislative capacity...while at the same time
preserving the effectiveness of the institutions’ decision-
making process”. Legislative documents are defined as
those that relate to procedures resulting in legally bind-
ing acts in or for the Member States. This condition cer-
tainly applies to many international agreements as well,
but has so far received no attention by the Court. The pro-
visions relating to legislative matters have been subject
to the Court’s landmark ruling in Turco, which stresses
how increased openness

enables citizens to participate more closely in the
decision-making process and guarantees that the ad-
ministration enjoys greater legitimacy and is more
effective and more accountable to the citizen in a
democratic system. Those considerations are clearly
of particular relevance where the Council is acting
in its legislative capacity.... Openness in that respect
contributes to strengthening democracy by allowing
citizens to scrutinize all the information which has
formed the basis of a legislative act. The possibility for
citizens to find out the considerations underpinning
legislative action is a precondition for the effective ex-
ercise of their democratic rights. (Kingdom of Sweden
and Maurizio Turco v. Council, 2008, paras. 45-46)

The Lisbon principles relating to transparency specifically
aim at creating a paradigm shift through an explicit ac-
knowledgement that EU legislative work should no longer
to be understood as a traditional, secretive diplomatic
process (e.g. Westlake & Galloway, 2004, pp. 372-373).
The application of two different paradigms presumes
that a distinction could be usefully made between what
is “internal” and what is “external”. This is hardly the
case today. Internal logics of legislation seep into exter-
nal negotiations and vice versa. Internal legislative activ-
ity has a strong international dimension. Not only are
many important external measures based on “internal”
policy competences (e.g. environmental policy) via the
doctrine of implied external powers; today, internal leg-
islative activity has a strong international dimension (Eu-
ropean Commission, 2015b). The EU frequently uses leg-
islative techniques with territorial extension and exer-
cises global regulatory power through EU legislation (the
“Brussels Effect”) (see Bradford, 2012; Scott, 2014, p. 87
et seq;). The Commission has recently made a point of
how “virtually all Internal Market policies carry to some
degree an ‘international dimension’” and require “ade-
guate and consistent consideration” and in all other in-
ternational fora “to adequately represent and promote
the principles of the European Internal Market in the
world” (European Commission, 2015b). In fact, many sit-
uations that in the classic internal—-external dichotomy

3| have discussed this case law in Leino (2011).

|II

fall under “internal” activities, because they are largely
based on EU legislation, deal with third states, interna-
tional organisations, or citizens or companies of third
states (see e.g. Scott, 2014). The interest of foreign diplo-
mats stationed in the EU is focused more on influenc-
ing the EU legislative procedure than on secret interna-
tional treaty negotiations in the classic sense. For exam-
ple, a report relating to US influence in the adoption of
the REACH legislation demonstrates how US diplomatic
posts were directed to influencing future EU chemicals
policy, and concludes with a finding that the US efforts
brought about significant concessions in the draft (Wax-
man, 2004). This illustrates how post-Lisbon, as far as leg-
islative matters are concerned, life should be easy for the
simple spy: most stages of the process should take place
in the open.

The exception that is of greatest relevance for effi-
ciency concerns is Article 4(3) of Regulation 1049/2001,
the “space to think” exception:

Access to a document, drawn up by an institution for
internal use or received by an institution, which re-
lates to a matter where the decision has not been
taken by the institution, shall be refused if disclosure
of the document would seriously undermine the in-
stitution’s decision-making process, unless there is an
overriding public interest in disclosure.

Article 4(3) is the exception primarily invoked by the insti-
tutions when they wish to protect the efficiency of their
functioning (the lead case in this regard is Verein fiir Kon-
sumenteninformation v. Commission, 2005, para. 112).3
It is often relied on in addition to a substantive one in
Article 4(1) and (2). Denials of access are thus based
both on the substance of the document and the stage of
decision-making, if no final decision has yet been taken
on the matter. However, there would seem to be at least
two exceptions to this practice. First, in legislative mat-
ters Article 4(3) has also been invoked alone (see most
notably Council v. Access Info Europe, 2013, where the
Council relied on one exception ground only, that being
the first paragraph of Article 4(3)). Second, when a mat-
ter falls substantively under the international relations
exception, the institutions would seem to refrain fromin-
voking Article 4(3) irrespective of whether they are pro-
tecting their own internal decision-making stage or the
actual negotiating procedure with third states (see be-
low). The explanation for this institutional practice is sim-
ple: the public interest test that would then become ap-
plicable in matters falling under international relations,
where potential public interest in gaining access can oth-
erwise be ignored.

3. Internal Logics in External Negotiations

The internal—external dichotomy described above is par-
ticularly questionable in the context of international reg-
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ulatory agreements that have a direct impact on indi-
viduals and their rights. Many key aspects of our daily
life depend on rules and decisions adopted at interna-
tional level, later to be adopted into EU law (on this,
see Mendes, 2015). Despite these developments, post-
Lisbon case law has emphasised the formal division be-
tween legislative and non-legislative documents (Curtin
& Leino, 2016). The most crucial question in determin-
ing the scope of public access has therefore become
whether the documents relate to a legislative procedure.
In this case, the openness paradigm should in principle
apply, even though this is something with which the in-
stitutions are struggling (Leino, 2014). In practice, the dis-
tinction between legislative and non-legislative is rather
artificial and does not reflect the realities of EU decision-
making, where many procedures do not fall clearly un-
der either of these two categories (see Curtin & Leino,
2016; see also ClientEarth v. Commission, 2015; Schlyter
v. Commission, 2015). The openness paradigm has also
offered the institutions an excuse to argue that if a docu-
ment does not relate to a legislative procedure—which is
the case with many documents relating to international
relations—then the principle of openness has less rele-
vance. It is the recent jurisprudence and other events re-
lating to topical international negotiations that we turn
to next.

3.1. Case Law

There are currently three lead cases from the European
Courts that discuss transparency in the context of “new”
types of international agreements. The first case, which
was brought by Sophie in 't Veld MEP under the public
access rules, concerned a Council Legal Service opinion
on the proposed legal basis of the draft Council decision
to authorise the Commission to launch negotiations for
the so-called SWIFT Agreement (Sophie in ‘t Veld v. Coun-
cil, 2012). In 't Veld had received partial access, with the
Council invoking the exceptions relating to the protec-
tion of international relations and legal advice. While the
latter exception brought in the “public interest” test, its
application was difficult to avoid when the matter con-
cerned a legal service opinion, which the Council was re-
luctant to disclose. It argued that disclosure would not
only reveal information on certain provisions in the envis-
aged Agreement but also have a negative impact on the
EU negotiating position and damage the climate of con-
fidence. The legal basis issue was sensitive, since it had
an impact on the Parliament’s prerogatives, and was sub-
ject to disagreement between the institutions. In those
circumstances, the Council felt that disclosure of an inter-
nal opinion of the Legal Service, intended only for prelim-
inary discussions among the delegations, would be detri-
mental, and something that outweighed the public inter-
est in disclosure (paras. 10 and 15 of the contested Coun-
cil decision; see Sophie in ‘t Veld v. Council, 2012, para. 7).
The matter was first dealt with by the General Court and
then, following Council appeal, by the CJEU.

A key issue in these rulings concerned the substance
of the envisaged agreement and its close connection
with EU legislative activity. Advocate General Sharpston
stressed that whether an institution acts in a legislative,
executive or administrative capacity should not be de-
terminative. What should be decisive is the need to con-
duct a careful and objective assessment and provide de-
tailed and specific reasoning (Council v. Sophie in ‘t Veld,
2014, para. 98). The CJEU did not adopt this reasoning,
but still stressed that the principle of transparency ap-
plies to decision-making in the field of EU international
activity (Council v. Sophie in ‘t Veld, 2014, para. 76). It
acknowledged that the considerations relating to citizen
participation and the legitimacy of administration are
of a particular relevance where the Council is acting in
its legislative capacity. However, the General Court also
pointed out that the matter concerned an international
agreement with potential implications for EU legislative
activity and the protection of personal data, which is
a fundamental right (Sophie in ‘t Veld v. Council, 2012,
paras. 89, 92). The General Court also considered the ef-
fect of the on-going procedure for concluding the inter-
national agreement and established that

Indeed, the public interest in the transparency of the
decision-making process would become meaningless
if, as the Commission proposes, it were to be taken
into account only in those cases where the decision-
making process has come to an end. (Sophie in ‘t Veld
v. Council, 2012, para. 101)

The Court accepted the non-disclosure of those elements
in the document that could reveal the strategic objec-
tives pursued by the EU in the negotiations. Outside
of those parts, the Council had not demonstrated how,
“specifically and actually”, harm to the public interest in
the field of international relations existed (Council v. So-
phie in 't Veld, 2014, para. 46). The ruling clearly evi-
dences a much less categorical approach to the excep-
tion than the one found in its previous jurisprudence (Si-
son v. Council, 2007).

The second case brought by Ms in ‘t Veld concerned a
Commission decision to refuse access to a number of doc-
uments relating to the famous draft international Anti-
Counterfeiting Trade Agreement (ACTA) produced during
the negotiations between the parties (Sophie in ‘t Veld v.
Commission, 2013). The General Court here proved more
responsive to the Commission concerns. It emphasised
the “particularly sensitive and essential nature of the in-
terests” relating to international relations, which gives
the decisions on access “a complex and delicate nature
which calls for the exercise of particular care” and pre-
sumes “some discretion” (Sophie in ‘t Veld v. Commis-
sion, 2013, para. 108). It noted that EU positions natu-
rally change during negotiations, depending on conces-
sions and compromises made by others, and accepted
that “the formulation of negotiating positions may in-
volve a number of tactical considerations of the nego-
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tiators, including the European Union itself” (Sophie in
‘t Veld v. Commission, 2013, para. 125). Unilateral disclo-
sure of EU negotiating positions might have negative ef-
fects and seriously undermine the maintenance of mu-
tual trust, which is essential to the effectiveness of nego-
tiations and a very delicate exercise (Sophie in ‘t Veld v.
Commission, 2013, paras. 125-126). Finally, since the in-
ternational relations exception was mandatory and thus
involved no public interest test, arguments based on an
overriding public interest were rejected as “ineffective”
(Sophie in ‘t Veld v. Commission, 2013, para. 131). Over-
all, the Court proved sensitive to considerations relating
to the need to protect EU strategic objectives and the cli-
mate of negotiations.

The ACTA story has been mostly discussed from the
point of view of the European Parliament (EP) defending
the right to know and hold the Commission and Coun-
cil accountable for their actions, reflected later in its re-
fusal to give its consent to the conclusion of the agree-
ment. But the EP’s own transparency policy in relation to
the negotiations has also been scrutinised by the Euro-
pean Ombudsman following complaints by 28 digital civil
rights associations (European Ombudsman, 2013). They
claimed that in refusing to grant full access to the negoti-
ation documents that the EP had in its possession, largely
received from the Commission based on the Framework
Agreement between the two institutions (European Par-
liament & European Commission, 2010), it failed to act
in line with the legitimate and reasonable expectation
that the EP would live up to its past declarations on
transparency in the ACTA process (European Parliament,
2010). In the context of the Ombudsman investigation,
the EP line of defence closely followed that taken by
the Council and Commission in other cases, which it had
strongly criticised. The Ombudsman found no maladmin-
istration on the Parliament’s part. The Ombudsman ex-
pressed an understanding for the difficulties involved in
revealing negotiating positions of other parties:

releasing the documents in question, which reveal the
negotiating position of the US and Japan, would be
highly likely to be detrimental to the EU’s relations
with those countries....It is likely that such disclosure
would have a negative effect on the climate of confi-
dence in the on-going negotiations, and that it would
hamper open and constructive co-operation. (Euro-
pean Ombudsman, 2010, para. 33)

A particular characteristic of the ACTA case related to the
agreement among the various negotiating partners that
matters would remain confidential, the question then be-
ing whether the Commission in fact had the right to con-
sent to such a solution, keeping in mind its transparency
obligations under the Treaties. This issue was raised both
before the General Court and the European Ombudsman.
The Court did not address the appropriateness of con-
fidentiality agreements, but accepted that the Commis-
sion’s refusal had been correctly based on Article 4(1)(a).

The Ombudsman was more critical and found that “seri-
ous consideration should be given by any EU body that
makes such a commitment to ensure that it does not
undermine the principles essential to a democratic EU
that underpin the Turco case-law” (European Ombuds-
man, 2013, para. 62).

The third recent case was brought by Professor
Besselink and concerned the draft Council Decision on
a negotiating mandate authorising the Commission to
negotiate the EU Accession Agreement to the European
Convention of Human Rights (Leonard Besselink v. Coun-
cil, 2013). The Court found that the Council had inter-
preted the international relations exception too broadly,
and stressed that it could only be used to protect objec-
tives that were subject to concrete negotiations. The pre-
cise content of EU negotiating directives had not been
previously disclosed, and could have been exploited by
the EU’s negotiating partners, thus establishing a risk to
the EU’s international relations. The Court did not discuss
the fact that, unlike in the ACTA case described above,
the EU’s negotiating partner, the Council of Europe, had
in fact placed all its negotiating directives on the internet,
which should have had some effect on the need to main-
tain a climate of confidence. But the Court did establish
that those parts of the directives which merely referred
to the principles included in the EU Treaties that should
govern the relevant negotiations, or the list of questions
to be addressed in the negotiations, should have been
handed out. The Court left the identification of these
parts to the Council itself, and in January 2014 the Coun-
cil finally decided that “at the present point in time, the
applicant may have access to document 9689/10 in its
entirety” (Council, 2014, para. 5). Formally, this was jus-
tified with the passing of time and the conclusion of
a draft agreement at negotiators’ level (Council, 2014,
paras. 4-5). The mandate is now publicly available in the
Council register and it is up to anyone interested to try to
identify the parts which might have fulfilled the criteria
established by the Court.

3.2. Increased Transparency in Negotiations?

These cases have demonstrated that international rela-
tions are difficult to treat as a categorical exception. They
include matters where it should be possible to consider
the public interest relating to transparency, especially
if the possible harm of disclosure seems limited or hy-
pothetical. An important feature of this jurisprudence
concerns the substance of these agreements. They are
fundamentally important international agreements that
have implications for the life of individual citizens. These
concerns are also relevant when considering the Transat-
lantic Trade and Investment Partnership (TTIP), which
is the most important of the new type of preferential
trade agreements the EU has negotiated since 2006. Con-
sequently, the need to ensure transparency has figured
high on the agenda. Numerous NGOs have stressed how
transparency in the negotiations needs to be ensured,
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since the TTIP would impact domestic regulations, stan-
dards and safeguards both in the US and the EU, as well
as future choices in permanent regulatory cooperation
(Gheyle & De Ville, 2017). Ultimately, a failure to commit
to more openness in TTIP negotiations will not only re-
sult in growing public opposition to TTIP as a whole but
also create a real risk of a biased and flawed agreement
(see Corporate Europe Observatory, 2017). Another ex-
ample of the interest provoked by the agreement is how
the Commission on-line consultation regarding the in-
vestment protection aspects of the envisaged agreement
garnered approximately 150,000 replies (European Com-
mission, 2015a). Following strong public reactions, key
EU documents have been released, together with joint
EU-US reports on the stage of negotiations.* As Cremona
notes, the release of information on the TTIP is remark-
able, and has signalled a new approach to transparency
in trade negotiations (Cremona, 2015, p. 361).

However, doubts persist. A European Citizens’ Initia-
tive (ECI) invites the European Commission to recom-
mend to the Council to repeal the negotiating mandate
for the TTIP and not to conclude the Comprehensive Eco-
nomic and Trade Agreement (CETA). One of the grounds
refers in particular to how key policies should not be
deregulated in non-transparent negotiations.”> The mat-
ter is now pending before the General Court (Efler and
others v. Commission, 2014). Following a number of com-
plaints about the TTIP, the European Ombudsman also
opened an own-initiative inquiry into the matter (see Eu-
ropean Ombudsman, 2014a, 2014b), and subsequently
set three criteria for evaluating harm in this context: dis-
closure would not “damage mutual trust between the ne-
gotiators; inhibit the development of free and effective
discussions in the context of the negotiations and/or re-
veal strategic elements of the negotiations either to the
other negotiating party or to third parties”. These crite-
ria would seem to exclude questions that are entirely in-
ternal to EU decision-making. Following the TTIP experi-
ence, it is likely to be difficult to roll back on transparency
in other negotiations. After all:

The publication of the EU’s positions at different
stages of elaboration and thinking, together with
openness to consultation and debate, helps to fill
a gap which is becoming evident as international
agreements are increasingly quasi-legislative in na-
ture. (Cremona, 2015, p. 362)

External and internal pressure to hand out Council
mandates has increased (Abazi & Adriaensen, 2017).
In March 2015, the Council decided to declassify the
mandate given to the Commission two years earlier to
negotiate an international agreement on trade in ser-
vices (TiSA), as a response to “a growing public interest

for this plurilateral agreement” (see Council, 2015; see
also Council, 2013). Corporate Europe’s Observatory’s re-
sponse to the Ombudsman’s TTIP consultation lists out a
serious number of international negotiating fora where
greater transparency is routinely exercised (Corporate
Europe Observatory, 2014).6 Many of the mandates that
have been subject to transparency appeals and then sub-
sequently disclosed—after a delay, during which negoti-
ations have certainly advanced considerably—highlight
the general nature of negotiating directives. This leaves
the Commission to make the substantive choices, and
should raise significant accountability issues in the con-
text of international negotiations—issues that require
democratic oversight at both EU and national levels. In
fact, transparency in external relations often appears just
as much as an exercise in ensuring accountability than
one relating to citizen participation as such.

4. External Logics in Internal Negotiations

The questions relating to openness, secrecy and the pos-
sible need to ensure a negotiating space for the institu-
tions can be mirrored against institutional practices in
the internal sphere, namely the EU law-making proce-
dures. The Court had an opportunity to interpret Arti-
cle 4(3) in the post-Lisbon legislative context when Ac-
cess Info Europe, an NGO promoting freedom of informa-
tionin the EU, requested access to a legislative document
that included footnotes indicating the positions of indi-
vidual Member States. The central question was whether
disclosure of such positions decreases the effectiveness
of decision-making and if yes, which one should take pri-
ority, effectiveness or openness. The Council lost in Gen-
eral Court and appealed to the Court of Justice, arguing
that undue and excessive weight had been attached to
transparency while ignoring considerations of effective-
ness (Council v. Access Info Europe, 2013). In the Coun-
cil’s view, identifying the delegations was not necessary
for ensuring a democratic debate. The CJEU rejected this
with reference to how full access can be limited only if
there is a genuine risk that the protected interests might
be undermined. The high standard of proof required to
establish that level of harm makes it almost impossible to
rely on Article 4(3) in this context. In particular, accord-
ing to the Court, proposals for amendment or re-drafting
made by some Member States that were described in the
requested document are a part of the normal legislative
process, which “could not be regarded as sensitive...by
reference to any criterion whatsoever” (Council v. Access
Info Europe, 2013, para. 63).

This suggests that Member States’ positions in the
legislative context do not merit any particular protection
and are subject to full transparency, in contrast to posi-
tions in an international negotiating context that might

4 See the Commission TTIP website: http://ec.europa.eu/trade/policy/in-focus/ttip
5 The Commission rejected the ECI with reference to how the ECI fell outside the framework of its powers to submit a proposal for an EU “legal act”. See

European Commission (2014).

6 These fora include the World Trade Organisation (WTO), the United Nations Framework for Convention on Climate Change (UNFCCC), the World Intel-
lectual Property Organisation (WIPO) and the bodies under the Aarhus Convention.
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merit secrecy with reference to the need to achieve the
Union’s strategic objectives. The Court’s lack of under-
standing for the necessity of secrecy in the internal con-
text was something that the Council and certain Mem-
ber States fiercely objected to during the Access Info pro-
ceedings, stressing also how the internal “legislative pro-
cess is very fluid and requires a high level of flexibility” in
order for Member States to be free to modify their po-
sitions and maximise the chances of reaching an agree-
ment. In their view, maximum room for manceuvre for
the Member States is necessary in order to ensure a “ne-
gotiating space” and thereby preserve the effectiveness
of the legislative process. Identifying delegations would
reduce that room for manceuvre because this would
have the effect of triggering pressure from public opin-
ion, and thus hamper the Council’s decision-making pro-
cess (Council v. Access Info Europe, 2013, para. 24). The
Court rejected these arguments, but they illustrate how
the Member States’ view of the EU legislative process has
not changed from the days when EU discussions were
considered international negotiations and as such sub-
ject to diplomatic secrecy.

Access to legislative documents, in particular those
relating to informal interinstitutional negotiations (tri-
logues), has become particularly topical. First, the new
Interinstitutional Agreement on Better Regulation ad-
dresses the organisation of the ordinary legislative proce-
dure in general, and the transparency of trilogies in par-
ticular (European Parliament, Council, & European Com-
mission, 2016, articles 32—-40). Second, the European
Ombudsman has recently closed a strategic inquiry con-
cerning the proactive transparency of trilogues, stressing
their role as the forum where the deals are done and
the subsequent need to consider the proper trade-off
between Europeans’ right to open EU law-making pro-
cesses and the space to negotiate. The key considera-
tion in the inquiry was which information and documents
used in the trilogue context could be made proactively
available to the public, and at what point in time (Euro-
pean Ombudsman, 2015; Kingdom of Sweden and Maur-
izio Turco v. the Council, 2008, paras. 45—46). The submis-
sions received by the European Ombudsman in the con-
text of her inquiry from citizens, NGOs, academics and
national parliaments “overwhelmingly made the case
for enhanced Trilogue transparency” (European Ombuds-
man, 2015). Finally, there are a number of pending and
recently closed Court cases relating to legislative docu-
ments generally and documents relating to the trilogue
stage of negotiations more specifically.” The pending
case brought by Emilio de Capitani against his former em-
ployer, the EP, concerns especially the four-column doc-
uments used as a basis for trilogues (De Capitani v. Eu-
ropean Parliament, 2015). In addition to the positions of
the three institutions involved in the negotiations, these
documents also include a fourth column indicating the
emerging compromise.

Efficient law-making is largely promoted through by-
passing the formal machinery of three readings and con-
ciliation (Bunyan, 2009). Efficiency is counted through
the number of closed legislative files for each Council
Presidency and EP Rapporteur (Leino, 2017). Trilogues
are the prime example of informal decision-making and
have taken over as the main forum for making legisla-
tive deals between the three institutions (Centre for Eu-
ropean Policy Studies High-Level Group, 2014, pp. 1-24;
see in greater detail Leino, 2017). They are an efficient
format for accommodating institutional positions, and
have led to a great majority of deals being closed early
in the legislative procedure. Their use is flexible: trilo-
gies “may be held at all stages of the procedure and at
different levels of representation, depending on the na-
ture of the expected discussion” (European Parliament,
Council, & European Commission, 2007). During the tri-
logue phase, the EU democratic process is in the hands
of very few: the EP rapporteur(s), the representatives
of the Council Presidency and Secretariat and a few
Commission officials. This phase largely escapes public
scrutiny. Civil society representatives have, for very good
reasons, pointed out how trilogues represent the victory
of efficient law-making over transparency (see e.g. Bun-
yan, 2009). National parliaments often experience dif-
ficulties following decision-making in trilogues. Amend-
ments are made at great speed, which hinders their effec-
tive scrutiny at national level (House of Lords European
Union Committee, 2009, pp. 15-16).

Against this background, the recent recommenda-
tions by the European Ombudsman on enhancing tri-
logue transparency can be considered somewhat weak.
The Ombudsman recognises a general difficulty in trac-
ing and locating existing public information and recom-
mends the establishment of a joint database. She urges
the institutions to provide information on trilogue dates
and the institutions’ initial positions on the Commis-
sion proposal—something that will prove painful for
the Council, whose mandates often remain confiden-
tial when adopted at Coreper level. As far as the actual
trilogue negotiations are concerned, the Ombudsman
asks for general summary agendas before or shortly
after the trilogue meetings, but is satisfied with infor-
mation that does not reveal individual strategies or
compromise negotiations. She acknowledges that ac-
cess to the evolving versions of the four-column docu-
ment would allow the public to follow how a final text
has emerged from the institutions’ different starting
positions. However, the European Ombudsman proves
sensitive to institutional concerns relating to efficiency:
“It is arguable that the interest in well-functioning tri-
logue negotiations temporarily outweighs the interest
in transparency for as long as the trilogue negotia-
tions are ongoing” (European Ombudsman, 2016, para.
54). Four-column documents should however be made
proactively available as soon as possible after the nego-

7 For closed cases, see Herbert Smith Freehills LLP v. Commission (2016); Herbert Smith Freehills LLP v. Council (2016); Philip Morris Ltd v. Commission

(20163, 2016b).
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tiations have been concluded (European Ombudsman,
2016, para. 56).

Itis striking that these solutions are not familiar from
the legislative context but from the Court jurisprudence
and recent practices adopted in relation to international
regulatory agreements. In relation to both, sufficient
transparency is believed to be guaranteed through the
publication of initial positions. Transparency during ne-
gotiations is reduced to communication with reference
to considerations of efficiency. While in the broader con-
text of international affairs this sort of solution might pro-
voke celebration, in the legislative context, however, this
is hardly a satisfactory solution.

5. Conclusion

This paper showed that categorical solutions relating to
transparency or secrecy, or dichotomies based on a strict
division between “internal” and “external”, are funda-
mentally outdated. A more political debate is needed
on the way in which the exercise of democratic rights
can be effectively exhausted. In practice this often takes
place through the choices of technocrats in the EU insti-
tutions addressing requests by individual citizens. The ar-
guments used by the institutions to defend secrecy gives
reason for some concern, since it reflects an understand-
ing that is not responsive to openness and prioritises the
internal efficiency of the institution’s own work. A new
understanding of “harm” and the importance of open-
ness in legitimate governance would need to be intro-
duced into institutional thinking. It is exactly this angle
that has been repeatedly voiced by civil society organi-
sations in the context of both internal and external ne-
gotiations. The challenge relates to an overly broad use
of exception grounds, something that the Courts have
frequently pointed out. These cases represent only a mi-
nor part of the negative decisions adopted by the insti-
tutions, but the argumentation used in them provides in-
sights into how they reason. The rationale of openness
and transparency should not be too focused on account-
ability or deliberation when legislative acts are adopted,
but should speak to a corresponding need of public in-
volvement in international affairs. This would seem to be
exactly the point raised in the Laeken Declaration quoted
in the beginning of the paper: more efficient, but at the
same time more open, and more democratically account-
able.
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1. Introduction

The negotiations between the European Union (EU) and
the United States (US) on the Transatlantic Trade and
Investment Partnership (TTIP) have led to an unprece-
dented public debate. In particular, the lack of trans-
parency was one of the main criticisms of civil society or-
ganizations (CSOs)! with respect to these negotiations,
particularly within the EU. Even though ‘transparency’
can have various meanings in different contexts (see
Heald, 2006), it is here generally understood as public
access to information about an organization’s activities
and policies (Tallberg, 2014). In response to this appar-
ent lack of transparency, the European Commission (EC)

introduced several measures to address these concerns.
Nonetheless, CSOs remained unsatisfied and continued
to criticize the opaqueness of the negotiations. This ar-
ticle aims to explain why transparency demands in the
TTIP prevail after several transparency initiatives have
been implemented.

Shortly after the launch of the TTIP negotiations in
2013, more than 80 organizations from the EU and the
US wrote a letter to the then Presidents Barack Obama,
José Manuel Barroso and Herman Van Rompuy express-
ing their ‘opposition to the use of behind-closed-door
trade negotiations to change and lower public interest
measures for the sake of commercial interest’ (Public Citi-
zen, 2013). Together with the substantial issues of regula-

1 With CSOs, we refer to ‘non-market and nonstate organizations in which people organize themselves to pursue shared interests in the public domain’

(United Nations Development Programme, 2013).
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tory cooperation and investment protection, the alleged
lack of transparency of the negotiations was central in
the majority of CSOs’ campaigns. In response to these
criticisms, increasing transparency has been the main re-
sponse of the EC to (re)gain support for the negotiations.
In the mission letter to his future Commissioner for Trade
Cecilia Malmstrom, the current President of the EC Jean-
Claude Juncker wrote ‘I will ask you to enhance trans-
parency towards citizens and the European Parliament
during all steps of the negotiations [of TTIP]" (Juncker,
2014, p. 4). Underlining the importance of transparency,
in its first weeks in office, the EC launched transparency
initiatives committing to publishing information on meet-
ings of its Commissioners and senior officials and provid-
ing greater access to documents relating to TTIP (Core-
mans, 2017; European Commission, 2014). Making trade
policy more transparent was also one of the three pillars
of the current Commission’s trade policy strategy ‘Trade
for all’ (European Commission, 2015a).

Nevertheless, criticism with regard to the trans-
parency of the TTIP negotiations has not withered away.
According to trade union confederations of the EU and
the US ‘the transparency we have called for has not been
achieved’ (European Trade Union Confederation [ETUC],
2016). Corporate Europe Observatory [CEO] (2015) ar-
gued that ‘despite the public relations [TTIP is] still under
a cloak of secrecy’. Greenpeace (2016) released leaked
documents ‘to bring some much-needed transparency to
the debate on TTIP’, and even The Economist (2016) con-
cluded that ‘transparency concerns were ignored’.

In this article, we explain why the transparency initia-
tives of the EC in TTIP have not succeeded in muting crit-
icism of the negotiations, particularly those from CSOs.
To do so, we perform a detailed analysis of the positions
regarding transparency as expressed by CSOs, business,
and the EC. We go on to compare the positions and try
to explain the similarities and differences between them.
We complement this analysis with two targeted inter-
views. The remainder of this article is structured as fol-
lows: in section two, we briefly explain how transparency
questions came to penetrate the international trade sys-
tem. Section three empirically analyzes business’ and
CSOs’ transparency demands in TTIP, and the response
of the Commission. Section four explains the continuing
transparency conflict by tapping into the literature on le-
gitimate global governance, different models of account-
ability and the role of transparency and participation
in these. We conclude by discussing the implications of
our findings for the literature and the practice of (trans-
parency in) EU trade negotiations.

2. Why Transparency Became an Issue in the Trade
System

As the nature of the post-war international trade sys-
tem changed over time its legitimacy has increasingly
been questioned.

During the first decades of the post-war period, the
General Agreement on Tariffs and Trade (GATT), similarly
to other Bretton Woods international organizations (10Os),
were seen as facilitating coordination between states,
while still allowing for national policy space to preserve
domestic stability (Keohane & Nye, 2001; Zirn, 2004).
The fundamental rationale of this set-up lies in what
John Ruggie (1982) famously dubbed ‘embedded liber-
alism’: oriented towards liberal multilateralism, but with
national governments still in the driving seat as shock ab-
sorbers (cf. Rodrik, 1998). The mode of governance as-
sociated with this paradigm has been labeled ‘executive
multilateralism’: ‘governmental representatives from dif-
ferent countries coordinate their policies internation-
ally, but with little national parliamentary control and
away from public scrutiny’ (Zirn, 2004). 10s hence op-
erated as ‘clubs’ of negotiators who worked in techni-
cally advanced bargaining sessions with each other be-
hind closed doors (Hocking, 2004; Keohane & Nye, 2001).

In the trade regime specifically, the opaqueness of
the working methods of the GATT and the EU were per-
vasive (Florini, 2003; Woolcock, 2010). However, for sev-
eral decades this was seen as both effective, in reach-
ing the goal of progressively liberalizing trade, and un-
problematic, as the system had left sufficient space
for governments to pursue domestic policies. When by
the 1970s world tariffs became only a fraction of what
they had been in the first years of the post-war period,
other elements that hampered trade came into view, so-
called ‘non-tariff barriers’ such as cross-national differ-
ences in regulation (Winslett, 2016). Especially since the
Uruguay Round (1986-1994) and the transformation of
the GATT into the World Trade Organization (WTO), we
have witnessed an increase in the scope, depth and le-
gal bite of the international trade system (Araujo, 2016;
Horn, Mavroidis, & Sapir, 2009). Trade negotiations had
become more focused on ‘behind-the-border barriers’,
while the meaning of what constitutes a trade ‘barrier’
expanded beyond clearly discriminatory policies (Lang,
2011, pp. 226-227). In this way, domestic regulations
that reflect societal preferences in areas such as pub-
lic services or social, environmental or health protec-
tion made their way onto the trade agenda (Woods &
Narlikar, 2001; Young & Peterson, 2006; Ziirn, 2004).

Awareness of this increased intrusion into sensi-
tive domestic policy issues gradually led to the involve-
ment of new actors in the international trade scene,
such as parliaments, trade unions, but above all non-
governmental organizations (Aaronson, 2002; Young &
Peterson, 2006). At the turn of the millennium, coalitions
of these actors were successful at (temporarily) blocking
new initiatives such as the Multilateral Agreement on
Investment in 1998 and the launch of a WTO trade ne-
gotiating round at Seattle in 1999 (Smith, 2001; Walter,
2001). NGOs in particular not only criticized the sup-
posedly ‘neoliberal’ substance (e.g. Gill, 1998), but also
the procedural characteristics of the trade system. They
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argued that since trade negotiations now have a more di-
rect and significantimpact on citizens’ daily life, the trade
system needs to be made more transparent and include
non-traditional players in the process (Goldman, 1994;
Hopewell, 2015). These demands were directed at the
multilateral as well as the EU level. Trade policy in the
EU in the past has been depicted—also by pundits—as
informal and dominated by a ‘relatively small expert pol-
icy community’ (Woolcock, 2010). Hence, a combination
of politicization of trade policy, together with the dele-
gation of trade authority to the supranational level, has
made for a ‘potentially explosive mix’ in the EU (Meu-
nier, 2003).

Both the WTO as well as the EU have over the years
responded to these criticisms by somewhat increasing
transparency and involvement of NGOs. Since the early
2000s, the WTO has made more documents public, es-
tablished an accessible website, accepted amicus curiae
briefs in dispute settlement proceedings and organized
annual public outreach events (cf. Smythe & Smith, 2006;
Woods & Narlikar, 2001). At the level of the EU, a specifi-
cally trade-related Civil Society Dialogue has been estab-
lished, but its significance for giving input to (and receiv-
ing feedback from) the trade policy-making process has
been assessed as being modest at best (Diir & De Biévre,
2007; Hocking, 2004; Jarman, 2008). Despite (gradual)
changes on both levels, the issue of transparency again
became central to the TTIP debate.

3. Demand and Supply of Transparency in TTIP

Demands for increased transparency of trade negotia-
tions have been very intense during the TTIP negotia-
tions. It is not our aim to explain at length why this was
the case. In brief, it can be argued that TTIP, through its
enhanced focus on regulatory cooperation, would more
than ever be about affecting domestic policies and that
CSOs responded partly by reinforcing their demands for
transparency (see De Ville & Siles-Briigge, 2016). Our
main goal is to analyze precisely what the demands of
CSOs were in terms of transparency and how the Euro-
pean Commission has responded. This should allow us
to explain in the next section why both continue to dis-
agree regarding the question of transparency.
Empirically, we focus on the investigation that the Eu-
ropean Ombudsman undertook in the fall of 2014 to eval-
uate transparency in the TTIP talks, as a direct response
to the public outcry by CSOs. Contrary to the other con-
tributions in this issue that focused more on the institu-
tional side of the initiative (Abazi & Adriaensen, 2017;
Neuhold & Nastase, 2017), we focus in particular on the
public consultation. During the period from July to Octo-
ber 2014, organizations and individuals were invited to
provide their input on three concrete questions related
to transparency: (i) concrete measures the EC could take

to make the TTIP negotiations more transparent; (ii) best
practices identified in other organizations; (iii) how trans-
parency might affect the outcome of negotiations. In
total, 56 written contributions were provided by non-
governmental organizations (NGOs, 26), business organi-
zations (16), trade unions (7), public service providers (4),
and MEPs (3). Due to low numbers, we have excluded
the latter two categories, which implies a total of 49 ana-
lyzed contributions.? All contributions are freely accessi-
ble on the Ombudsman’s website (O1/11/2014/RA). It is
worth stressing that these contributions were provided
before the new Commissioner took office (November
2014). By comparing these positions with the changes
implemented by the new Commission we can highlight
the similarities and differences between them.

We have manually analyzed the content of these con-
tributions and systematically distilled the demands made
by different types of groups concerning the transparency
deficit. As we did not have any preconception of what
would be demanded, we approached this analysis induc-
tively and constructed categories along the way. In do-
ing so, we ended up with three distinctions. First, even
though the questions were formulated narrowly regard-
ing ‘transparency’, several organizations made claims
that relate more to the concept of ‘participation’: ‘the
presence of and activities by non-state actors within in-
stitutional mechanisms created by an organization’ (Tall-
berg, 2014). Second, claims were either general or spe-
cific. Third, specific transparency claims could be broken
down into demands for ‘negotiating’ documents (techni-
cal texts or inside information about the process) or ‘ex-
planatory’ documents to help understand the technical
texts or process. Table 1 below summarizes these distinc-
tions and gives examples of what was coded where.

Specific demands were coded cautiously, meaning
that whenever it was unclear how far the demand went
(e.g. ‘we want to know the position of the EU’), we coded
this under the least demanding category (e.g. ‘position
paper’, which is an explanatory document outlining the
overall goal of the EU in a specific domain). Ambigu-
ous statements were discussed jointly amongst the au-
thors prior to coding. As will be shown later, we have
constructed a table concerning (the number of) specific
transparency demands. We have only included claims
that were voiced at least three times, to exclude marginal
demands. For participation, such a table is less instruc-
tive, given that demands were both more general, and—
when specific—more difficult to put under one heading.
These are illustrated by characteristic examples.

Because there is considerable variation within both
the business and CSO group, we have been careful not to
over-generalize our findings. Nonetheless, the extent of
coherence found within these groups was quite remark-
able. Business groups, NGOs, and trade unions have of-
ten copy-pasted parts of (or sometimes entire) position

2 We have also excluded 257 individual submissions (which were grouped together by the Ombudsman) for two reasons. First, we are interested in the
positions by (groups of) organizations, not by individuals. Second, many individual contributions were either copy-paste answers of NGO contributions

or lacked any meaningful substance (such as: ‘l don’t support TTIP’).
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Table 1. Coding classification with examples.

Transparency

Participation

‘So far, attempts at more transparency
made by the European Commission

‘the European Union should do more to
ensure a balanced participation in and

General . . . . e,
regarding access to documents are either influence of interests on the negotiations
weak or deceiving’

‘Negotiating’ ‘The single most important transparency
reform around the TTIP negotiations
Specific would be to make the negotiating text ‘Public consultation before and after

public’

‘Explanatory’

‘An agenda prior to each round to allow
for comments by interested stakeholders’

every negotiating round’

papers of others, adding to this sense of coherence.? For
NGOs, this is in line with the finding that transparency
has been the one thing different groups could agree
upon (see e.g. Gheyle, 2016). To be as clear as possible,
we have put the abbreviation of the organization(s) next
to quotes and claims.*

3.1. Demands for Transparency
3.1.1. Business Associations

Almost all business contributions laud and commend the
Commission for the work on transparency that has al-
ready been done (BE, ESF, TABC, Fl, IBEC, DI, BDI).> Am-
ChamEU argues that it is ‘hard to imagine what more
could be done to enhance transparency without under-
mining the ability of the EU and US officials to discuss
and negotiate’ while the Swedish Industry Confederation
warns that going further ‘risk[s] compromising the nego-
tiations’. The Commission is urged to demand more trans-
parency from the negotiating partner (BE, CC, BDI, ESF)
and to encourage Member States to improve on trans-
parency (SWI, ESF) and to better explain the benefits of
trade negotiations (BE).

BusinessEurope argues that the role of transparency
is in part to ‘dispel myths and misperceptions of the TTIP
agreement allowing a fact-based public debate and to
making the deal more accessible and relatable to the
people’ (BE). There is a focus on ‘explaining” what the ne-
gotiations are about and what the possible benefits and
risks are (ESF). With this in mind, they stress the legiti-
mate need to keep things confidential in order for nego-
tiations to succeed (BE, ESF, DI, BDI).

Business organizations do make several recommen-
dations on how the situation could be improved. In line
with the general idea of ‘explaining’ trade negotiations
more to the public, the bulk of these concern ‘explana-

tory’ documents and arrangements. All non-confidential
documents should be put in an online register (Fl, DI, ESF,
SWI, VDA) and prior to each round an agenda should be
published to allow for comments (BE, BDI, VDA). More
attention should be given to the translation of tech-
nical texts into other languages (TABC) or to easy-to-
understand language explanations and summaries (Fl,
BE, DI, SWI, VDA). Recommendations to improve access
to negotiating documents are scarce. The most common
demand is that there should be up-to-date digital access
to confidential documents for a restricted group of stake-
holders through accredited password systems instead of
the reading room practice (BE, ESF, DI, SWI).

In sum, the position of business on formal trans-
parency could be summarized as ‘make sure that what
is already public is better disseminated and explained
to the public’. This is in line with their general remark
that the Commission has already done a lot, and going
much further could harm the effectiveness or outcome
of negotiations.

3.1.2. Civil Society Organizations

CSOs are much more critical in terms of what has
been accomplished. Praise for the Commission is hardly
present, and the improvements to date have been de-
picted as ‘[coming] from a very low base, and most of
its actions have been neither meaningful nor sufficient’
(EDRI), ‘ad-hoc initiatives...and not part of a well-thought
out overall strategy’ (EPHA, TACD), ‘weak or deceiving’
(ACC), ‘omitting whatever the Commission deems con-
troversial’ (CEQ) or ‘does not meet minimum satisfactory
level of transparency and engagement with stakeholders’
(BEUC). With respect to transparency claims, therefore,
the recommendations are broad and very demanding. Ta-
ble 2 summarizes which demands have been put forward
by NGOs and trade unions.

3 While submissions have been made both by EU-level (22/49) and national organizations (27/49), we did not find strong variation between both. National
branches of trade unions and business organizations did seem to take a slightly stronger position. Neither did we see significant difference between
CSOs that have institutionalized access to TTIP negotiators, for example as part of the TTIP Advisory Group, and other, outside organizations. We thank

one of the anonymous referees for bringing this possibility to our attention.

4 The full list of abbreviations can be found in the annex.

5 An exception are agricultural business groups: while the umbrella organization Copa-Cogeca sides with the other business groups, the sectoral European
Milk Board and Irish Creamery Milk Suppliers Association take positions similar to CSOs.
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Table 2. Specific transparency demands by CSO.

Demand # Asked by
Negotiating documents
CEO, FOEE, TACD, TE, Al, FI, MPE, PC, BEUC, ACC, EDRI,
Textual proposals 25 EPHA, FFIl, BUND, CE, CWF, VB, WECF, FP, UM, ETUC,
ETUCE, TUC, GMB, UUI
List of meetings (and minutes) of EC officials with 20 CEO, FOEE, TACD, TE, Al, FW, FI, IGO, BEUC, ACC, EDRI,
third parties EMI, EPHA, BUND, CE, CWF, VB, WECF, FO, GMB
C lidated text 18 CEO, FOEE, TACD, TE, Al, FI, BEUC, ACC, EDRI, EPHA,
onsolidatea texts FFII, BUND, CE, VB, WECF, FP, UM, GMB
- . . CEO, FOEE, TACD, TE, Al, FI, BEUC, ACC, EDRI, EMI,
Correspondence / submissions by third parties 16 EPHA, BUND, CE, CWF, VB, WECF
N tiatine mandat 16 CEO, TACD, Al, PC, BEUC, ACC, EDRI, EPHA, FFII, BUND,
egotiating mandate CE, VB, FP, UM, GMB, UUI
Correspondence between EC and other institutional 12 FOEE, TE, Al, FI, BEUC, ACC, EDRI, BUND, CE, CWF, VB,
bodies WECF
Drafts, non-papers 8 CEO, FOEE, TE, Al, FI, EDRI, WECF, GMB
Respond to ‘Access to documents’ requests in timely 6 CEO, Al, FW, EDRI, FFIl, UUI
fashion
Legal opinions 4 FFII, ETUC, TUC, UUI
Explanatory documents
CEO, FOEE, TACD, TE, Al, FI, MPE, PC, BEUC, EMI,
Meaningful briefings and state of play documents 20 EPHA, BUND, CE, CWF, VB, WECF, FP, ETUC, ETUCE,
TUC
Positi 16 FOEE, TACD, TE, Al, Fl, BEUC, ACC, BUND, CE, CWF, VB,
OSHion papers WECF, UM, ETUC, ETUCE, TUC
Agendas of (content of) negotiating rounds 15 CEO, FOEE, TACD, TE, Al, Fl, MPE, PC, BEUC, ACC,
& & grou EPHA, BUND, CE, VB, WECF
Make documents easily accessible in an online 11 CEO, TACD, FW, MPE, EDRI, EPHA, EMI, FFII, CE, ETUC,
register TUC
Translate documents 5 MPE, PC, ETUC, ETUCE, TUC
List of which documents are available and who has 4 BEUC, EMI, EPHA, VB

access to them

The most important difference is that NGOs put
much more emphasis on negotiating than on merely ex-
planatory documents. In particular, NGOs ask for broad
access to official documents of the EU and the negoti-
ating partners: the mandate, textual proposals by the
EU and the consolidated version when the US tabled its
position. In addition, they ask for a list of meetings of
trade officials, and all correspondence by third parties
sent to them and vice versa. The kind of explanatory doc-
uments asked for are detailed agendas and meaningful
briefings relating to negotiating rounds. The added adjec-
tive ‘meaningful’ refers to—as EDRI put it—‘substantive
documents, not altered in any way when released and no
‘mere summaries, agendas or minutes with no specific in-
formation or ‘propaganda texts”.

Trade unions take up a middle-ground position, even
though they tend towards the NGO position. They ar-
gue that as a general presumption, everything should
be public, but they leave room for exceptions if there
is a demonstrable need (such as strategic landing zones)

(ETUC, ETUCE, TUC). At least, position papers and (draft)
offers should be circulated (ETUC, ETUCE, TUC, GMB,
UUI). Anew element they demand is the publication of le-
gal documents containing the interpretation of draft ne-
gotiating texts or amendments (UUI, ETUC, TUC). When
it comes to explanatory measures, they mainly stress
the need for meaningful state of play and round reports
(ETUC, ETUCE, TUC). Although the national trade unions
which were analyzed (DM, VIZ, GMB, UUI) seem more
critical than the European umbrella ETUC, the latter still
demands several steps forward, and therefore we situ-
ate the aggregate trade union position as being close to
the average NGO position. This is strengthened by the
fact that three sectoral European trade union umbrellas
(EPSU, EFJ, ETF) have co-signed a critical letter regarding
transparency together with 250 NGOs (CEO, 2014).

In sum, while the focus of business groups with re-
gard to transparency was on ‘explaining’ trade negotia-
tions and texts to the public, CSOs differ in that they want
access to the official documents of negotiations.
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3.2. Demands for Participation

As business organizations expressed their satisfaction
with the current state of transparency in trade negotia-
tions, they hardly called for other additional measures.
Their claims to increase participation and stakeholder
consultation are very scarce. Their sole demand in this
category concerns the TTIP Advisory Group, which is a
group of 16 civil society and business representatives
that was established early in 2014. Recommendations in
this respect are about expanding the group (BDI, VDA)
and about the inner-workings, such as giving the AG
more time to comment on more comprehensive brief-
ings on US positions (BE, DI, SI).

The scarcity of demands for increased participation
by business becomes clear when compared to the way
NGOs describe participation and its necessity as being
a complement to transparency for enhancing legitimacy.
First of all, several NGOs have mentioned how trans-
parency is only a stepping-stone towards greater partic-
ipation: ‘Transparency must be a sine qua non prerequi-
site of trade negotiations as it brings wide-ranging ben-
efits by enabling democratic participation and needed
scrutiny in the process’ (ACC); ‘by disclosing and proac-
tively publishing more information and documentation
to citizens and civil society groups, the EU could more
effectively open participatory mechanisms and foster
healthy public debate’ (Al); “openness enables citizens to
participate more closely in the decision-making process’
(ClientEarth).

Secondly, the difference between the demands of
business and NGOs is demonstrated by how NGOs per-
ceive transparency and participatory measures as being
linked. ACCESS identifies six areas that need to be ad-
dressed together: access to documents, advisory groups,
stakeholder dialogues, involvement of parliaments, read-
ing rooms and identifying ‘revolving doors’. The same
goes for BEUC and TACD, who listed a whole range of
claims both on transparency and participation and state
that ‘the proposals listed below need to be implemented
and assessed in combination because they complement
each other and only together they would lead as an end-
result to a more credible trade deal’. TACD summarizes
this point well: ‘Why ‘transparency’? Meaningful input
by those directly affected by the negotiations will result
in more balanced provisions of the agreement’.

Thirdly, existing participatory mechanisms have been
a concern on their own. The ‘Civil Society Dialogues’ are
still perceived more as briefings from the Commission,
where a few questions are briefly raised at the end with
only vague answers in response (EDRI, ACC, FP): ‘these
meetings do not enable the promised ‘dialogue’ to take
place’ (ACC). Public consultations offer ‘a fig leaf of cred-
ibility to the policies adopted, they are in fact totally in-
adequate for gauging the needs or wishes of the citizens
affected’ (FW). Lastly, BEUC, as a member of the Advisory
Group questioned ‘to which extent the AG risks being a
tool to white wash non-transparent processes’ (BEUC).

Fourthly, when asked for best practices of trans-
parency in other institutions, several examples came
back repeatedly, which describe a very far-reaching
view on the transparency-participation link. Both the
WIPO negotiation process (see Mclntosh, 2014), and the
Aarhus convention are popular examples and are consid-
ered a hallmark of transparency and participation. Fea-
tures of these include timely document releases, open
meetings, and participatory rights in meetings and even
drafting groups. By referring to these far-reaching best
practices, NGOs again propose a different model of trans-
parency and participation than what is currently in place.

Finally, there are also specific demands with respect
to participation. To some extent, these are ‘remedies’ to
the observed deficiencies with current channels outlined
above. Most elaborate are the demands to improve the
work of the Advisory Group. Texts being developed for fu-
ture rounds (and merged legal texts) should be presented
on a secure online platform, in a timely fashion to allow
AG members to make sensible contributions on which
the Commission should respond meaningfully (ACC, EMI,
BEUC, EPHA, EDRI). The selection process should be made
more transparent (ACC, EDRI) and the group should be
expanded to include more stakeholders (EDRI, FFll). The
group should also be included in the negotiations more
fully (EMI). Secondly, the stakeholder dialogues should
resemble a true ‘dialogue’ between stakeholders and the
Commission (ACC, FP, EDRI). The criteria to be involved in
the CSD must be clearly spelt out (EDRI) and the meetings
would be more meaningful if sector-specific roundtables
were established to provide direct input, in which stake-
holders have access to technical documents, and this par-
ticipation has the potential to shape the strategy and po-
sitioning of the negotiations (ACC, FP).

Besides the meaningful upgrading of existing chan-
nels, public consultation at various stages of the nego-
tiations is a popular, but heterogeneous, demand. For
some, consultations should take place before and after
every negotiating round (BUND), where a technical work-
shop is organized to engage in dialogue about certain
parts of the text (MPE; PC). For others, consultations
should be held on each aspect of trade that touches on
EU and national rule-making (such as ISDS or regulatory
cooperation) (FOEE, TE, WECF, Al, FP, CWF). A final sug-
gestion is to hold consultations at key stages of the ne-
gotiations: prior to the launch, on the draft mandate, on
initial position papers, and on the final draft consolidated
legal text (TACD, BEUC, EPHA). Whatever the exact tim-
ing or constellation, all contributions ask for the results
of these public consultations to be fully reflected in the
positions that negotiators take.

Trade unions also plead for more and better partici-
patory options (UUI, ETUC, GMB) and for a more genuine
dialogue (ETUCE). They specifically demand that for sec-
toral aspects, DG TRADE would hold discussions in the
existing sectoral social dialogue committees and create
new ones when non-existent (ETUC, TUC). They support
the Advisory Group in principle but think that having only
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two trade union representatives is insufficient and that it
should be more involved in position formulation rather
than simply reacting to positions that have already been
made (GMB, TUC, ETUC). In general, again they seem to
tend towards the NGO position, albeit with more empha-
sis on their own lack of participation (for those not in-
cluded in the AG).

3.3. The European Commission’s Response

Notwithstanding that the questions in her public consul-
tation referred to rather more formal aspects of trans-
parency (cf. supra), in her decision closing the inquiry,
the Ombudsman concluded that the ‘public consultation
confirm([s] that citizens expect and demand the right to
know and to participate when it comes to TTIP’ (Euro-
pean Ombudsman, 2015, emphasis added). Her sugges-
tions were included under three headings, two referring
to transparency and one to participation, respectively:
‘greater public access to negotiating documents’, ‘more
proactive disclosure of documents’ and ‘more balanced
and transparent public participation’. With regard to the
latter, the Ombudsman’s recommendations come down
to ensuring that the Commission’s contacts with CSOs
make for a balanced representation and are ‘transparent
about participation’, i.e. publishing details and substan-
tial summaries of its contacts, including those at lower
levels of the organization.

In its official response to this decision, ‘the Commis-
sion appreciates the European Ombudsman’s call for a
more proactive approach to transparency and welcomes
the suggestions made’ (European Commission, 2015b,
p. 1). It emphasized that on 7 January 2015, the Com-
mission published, for the first time ever, eight EU tex-
tual proposals and a number of new position papers, ac-
companied by explanatory leaflets to make them more
accessible to a wider audience. With regard to the Om-
budsman’s suggestion to ask the US to also publish ‘com-
mon negotiating texts’ and to justify explicitly if and
when such requests are refused, the Commission stated
that ‘in the context of an international negotiation, the
Commission’s political commitment to transparency is
limited to its own documents’ (European Commission,
2015b), and that it has discussed transparency with the
US repeatedly, but that the latter has explicitly asked
the Commission not to publish US documents or con-
solidated texts. Consolidated documents have, however,
been made available to all MEPs as well as Member
State national parliamentarians. The Commission also re-
sponded negatively to the suggestion of the Ombuds-
man to publish proactively all relevant internal docu-
ments pertaining to the TTIP negotiations except in cases
of justifiable exception as this would ‘represent a dis-
proportionate burden on the Commission services’ (Eu-
ropean Commission, 2015b, p. 3). With regard to public

participation, the Commission reiterated its already im-
plemented actions in terms of a ‘TTIP Advisory Group,
public consultations and stakeholder involvement’ (Euro-
pean Commission, 2015b, pp. 4-8).

By analyzing the transparency changes since Com-
missioner Malmstrom took office, and following the Om-
budsman’s recommendations, we see a combination of
reinforcing existing measures (such as the TTIP AG, stake-
holders meetings during negotiating rounds and the pub-
lication of explanatory documents), with new steps (such
as the publication of textual proposals). In this way, the
EC has been able to address several of the specific de-
mands raised by CSOs, albeit in a limited interpretation
(see also CEO, 2015). Textual proposals have been pub-
lished but in a piecemeal manner.® Lists of meetings
with policy officials have been made public, but are con-
fined to the highest policy ranks, and without reports
of what was discussed. Third party correspondence has
been made public, but only with respect to Commissioner
Malmstrom (and not, as several organizations demand,
regarding the main negotiators as well). Besides these
partial gaps, what is missing, according to a policy officer
of BEUC, are the consolidated texts (which necessitates
agreement with the US), and—above all—the application
of these transparency changes towards other negotia-
tions, especially concerning the mandate (interview 1).”

This maximalist across-the-board application of
transparency is not shared by the EC, because they
stress a balance between transparency and responsibil-
ity: there is a legitimate need to keep things confidential
at several points in the process (interview 2).8 They have
put most focus on increasing transparency towards the
co-legislators, in order to enhance inter-interinstitutional
relations. With respect to explanatory documents, the EC
has acted in a very strong way, and there are numerous
reader-friendly documents, agendas and round reports
available. This is in line with the view that ‘the best way
to calm down people’s concerns and fears, and to also
stop and rebut myths, is to say what is really going on’
(interview 2). In the same vein, the outreach of the Com-
missioner, her cabinet Members and senior DG Trade
officials have been reinforced. As is widely recognized,
Commissioner Malmstrom seems to have given the ex-
isting mechanisms greater priority and has adopted a
more open ‘style’ towards CSOs.

With respect to participation, however, we do not
see much convergence. The EC has considerably stepped
up its interaction with the European Parliament and has
reached out to other institutional partners, especially na-
tional parliaments. In relation to civil society, however,
it merely reaffirmed its commitment to the AG, and to
existing stakeholder mechanisms, such as the Civil Soci-
ety Dialogue and debriefing ‘breaks’ during negotiation
rounds. These installments were already in place and
were part of the criticism of many of the CSO contribu-

6 Several proposals, such as on procurement, ICT or pesticides are at the time of writing (June 2017) missing, however.

7 Policy officer, BEUC.
8 policy assistant, European Commission.
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tions. Both the quality of these mechanisms and the ab-
sence of new ways in which civil society is involved in two-
way deliberation of the negotiations are still missing, in
the eyes of the critics.

4. Explaining the Continuous Conflict

Our analysis of the contributions of different groups on
the issue of transparency in the TTIP negotiations shows
that there are two sides: business organizations and the
EC on one hand, and CSOs on the other. The difference
in position between them is both a question of degree,
and of kind. The continuous conflict is partly due to the
fact that CSOs ask for a level of transparency that the
Commission has not fully delivered, as the EC appar-
ently does not share a maximalist interpretation of trans-
parency. Furthermore, CSOs view transparency as inex-
tricably linked to (allowing for their) participation, while
for the EC participation applies predominantly to institu-
tional partners.® In sum, for the EC, transparency is pri-
marily aimed at fostering citizens’ trust by allowing them
to understand what is being negotiated. For CSOs, trans-
parency is just a stepping-stone that should allow citizens
(through CSOs) to meaningfully participate in the negoti-
ations, and only this can bring trust.

These different visions can be theoretically captured
by the literature on accountability in 10s, which differen-
tiates between a ‘delegation model’ and a ‘participation
model’. In an influential article, Grant & Keohane (2005)
tackle the pervasive issue of the (un)accountability of 10s
such as the WTO. The main question of accountability,
they argue, is ‘who are the actors that have the right to
hold someone to account?’ (p. 31). One way of looking at
this involves relying on formal strings of delegation—the
so-called ‘delegation model’ of accountability. Organiza-
tions are accountable to those who have entrusted them
power (e.g. states), and hence power is legitimate ‘when
it is authorized by the legitimizing consent of those who
delegate it’ (Grant & Keohane, 2005). In this sense, there
is no requirement for intense participation by non-state
actors, given that they have not provided the mandate di-
rectly. Accountability here is primarily seen as vertical and
concerned with compliance with rules and standards that
have been laid down by a principal (Hood, 2010, p. 998).
Certainly, there will need to be some transparency along
these lines, but primarily towards these principals. Given
that—along this reasoning—transparency can go ‘too far’,
it is unlikely that claims for a maximalist interpretation
will follow. Rather, transparency will be seen as an instru-
mental value (Heald, 2006) that in some situations can
improve accountability.

A second model of accountability stresses that the
people who are governed by an institution should be

able to influence its direction (Grant & Keohane, 2005;
Nanz & Steffek, 2004). If the rules of an international or-
ganization or agreement impact people’s daily lives, then
they should be able to have a say in the decision-making
process. CSOs (who claim to represent the wider public)
in this respect make normative claims for holding power-
wielders to account to those groups that bear the burden
of their policies (Keohane, 2005). Accountability in this
sense is labeled the “participation model’*? and directed
towards the people or the community at large. The ideal
is a fully transparent society, hence the presumption to-
wards general openness and disclosure, rather than one
involving strong rules about who should be allowed ac-
cess to information (Hood, 2010, p. 1000). Maximal trans-
parency should, in this view, allow meaningful participa-
tion of representative CSOs. Rather than having an instru-
mental value, transparency here is seen more as being a
human right in itself (Birkinshaw, 2006).

Based on our analysis, the EC and business organiza-
tions clearly tend towards a delegation model of account-
ability, while CSOs’ vision of transparency relates to a par-
ticipation model of accountability. The EC negotiates in-
ternational trade agreements based on a mandate given
by the Council of the EU and has to report regularly to the
European Parliament. There are thus two chains of ac-
countability that link European citizens to the EU’s trade
negotiations and the Commission is of the opinion that it
is primarily accountable to the two co-legislators that del-
egated it the authority to negotiate (interview 2). Hence,
the EC feels that its responsibility to be transparent and
to allow participation is first and foremost towards the
Member States and the European Parliament. Some de-
gree of transparency directly to the public should allow
for meaningful understanding by citizens, to build trust
and allow them to exercise control through national and
European elections. In this vision, it makes sense that in
its transparency initiatives, the EC has gone much further
in giving access to documents to European and national
parliamentarians (including access to consolidated texts)
and in interacting with them, than to CSOs.

CSOs, in their participation model of accountability,
see a crucial role for them to represent citizens in the
opaque and closed world of international trade negotia-
tions. They perceive the increased transparency towards
and involvement of national and European parliamen-
tarians as insufficient as the chains of delegation in EU
trade negotiations are too long and the transparency ini-
tiatives still prevent European and national parliamen-
tarians from fully engaging with citizens (for example
through strict confidentiality requirements). Hence, they
see themselves as crucial to fill the gap between inter-
national and European trade governance and the cit-
izens.' To ensure accountable and hence legitimate

9 Business organizations’ lack of criticism on participation is obviously linked to their already well-established (informal) position in trade negotiations.

10 This view is therefore closely connected to direct rather than representative forms of democracy.

11 As suggested by one of the anonymous referees, CSOs could also participate in trade negotiations through the national level. While transparency
and participation in trade negotiations within the Member States is outside of the scope of this article, the fact that CSOs insist so much on increasing
transparency and participation at the EU level, and have not mentioned a single Member State in the Ombudsman’s question about best practices,

might show that they do not fully believe in this national route.
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trade negotiations, they demand access to all informa-
tion about these negotiations and should be able to en-
gage in meaningful dialogue with the institutions con-
ducting the negotiations.

An alternative explanation for the continuous trans-
parency complaints of CSOs is of course that their real
frustration concerns the substance of TTIP with which
they disagree as well as their lack of influence upon it.
Transparency could be a handy ‘rally point’ with which it
is difficult to disagree and which brings together diverse
organizations with different substantial preferences in a
joint coalition. Such ‘tactical usage’ of transparency is al-
ways possible, and impossible to falsify empirically be-
cause of observational equivalence with our interpreta-
tion above. But we believe this does not undermine our
argument. CSOs have held a consistent position on trans-
parency throughout the TTIP negotiations (and even
since the contestation of globalization at the end of the
1990s), which—as we have shown—has not been fully ac-
commodated. Moreover, the Ombudsman consultation
central to our analysis came rather early on in the pro-
cess, when it was not clear that CSOs would be unable
to impact on the substance of the negotiations, so there
should have been less reason to use the ‘transparency
argument’ as a surrogate at that point.

5. Discussion and Conclusion

The empirical puzzle at the outset of this article con-
cerned the question why CSOs still criticize the ‘secrecy’
of the TTIP negotiations after the Commission has initi-
ated several transparency initiatives. To solve this ques-
tion, we analyzed the contributions of CSOs and busi-
ness organizations to a consultation by the European Om-
budsman on transparency in TTIP and contrasted this
with the position and actions of the EC. We found a
clear difference between business organizations, who ex-
pressed their satisfaction with the transparency initia-
tives, and CSOs, who asked both for greater transparency
that would go beyond ‘explanatory’ texts and above all
complemented by more opportunities for equal as well
as for more meaningful participation. Since then, the EC
and its Commissioner for Trade have implemented the
transparency mechanisms with more dedication, even
though they disagree with a maximalist interpretation in
which everything should be public as a rule. Moreover,
few new initiatives to increase the participation of CSOs
in the talks have been taken, even though CSOs clearly
stress the importance hereof.

From the Commission’s point of view, full trans-
parency for and participation of CSOs is not seen as the
most important aspect in a delegation model of account-
ability, in fact, it is even seen as potentially counterpro-
ductive. There is a legitimate need to keep things confi-
dential while keeping the principals (co-legislators) as en-
gaged as possible. CSOs, on the contrary, feel that their
(and citizens’) core interests are directly affected by TTIP,
and therefore demand to not only have insight into all

negotiating documents but also to be able to participate
meaningfully. The two are seen as being two sides of the
same coin (interview 1). Given these different views, it
is not surprising that the reform efforts seem to have
fallen on deaf ears with the broader civil society. While a
shortcoming of our research has been the difficulty to
rule out that CSOs use the ‘transparency claim’ strate-
gically, the fact that their claims have been consistent
and not fully accommodated reinforces the plausibility
of our argument.

This article has both academic and societal rele-
vance. Academically, we have linked debates about trans-
parency to the insights of the literature on the legiti-
macy of 10s through the analysis of a specific politicized
trade negotiation. By focusing on the gap between the
demands of CSOs and the supply by the EC in TTIP, we
showed that the enduring conflict on transparency can
be explained by fundamentally different views on the
requirements for legitimate trade negotiations. For the
trade policy literature, this article underlines the signifi-
cance of taking into account procedural preferences, be-
sides substantial interests, to understand the dynamics
of trade negotiations and positions taken by different
societal groups. The societal relevance of this article is
that it helps understand (part of) the conflict between
the EC and CSOs regarding trade negotiations. As this
conflict is rooted in different visions of legitimacy that
have become more important as trade agreements be-
came more intrusive into domestic politics, it is not ex-
pected to wither away easily (see also Ziirn, 2014). In
fact, the same transparency criticism has recently been
voiced with respect to EU trade negotiations with Japan
and Mexico, adding to the demand that initiatives be ap-
plied beyond TTIP.

There have recently been some analyses regarding
the potential overlap between different approaches to
transparency (which come with different transparency
requirements) which relate to the dichotomy we identi-
fied in our case (see e.g. Abazi & Tauschinsky, 2015 on
trust and control approaches). It is, however, an open
question if a quest for a middle-ground between such
perspectives is feasible. In an era where attitudes to-
wards elites and public authorities quickly turn to sus-
picion when the slightest hint of secrecy is politicized,
less than full transparency might always be seen as prob-
lematic. The same goes for the apparent participation
problem between the EC and CSOs. While the kind of ex-
tensive participation demanded by the latter might be
overburdening for the former when taken to its extreme,
relying solely on a small Advisory Group of representa-
tives also bears the risk of (being perceived as) ‘coopt-
ing’ a selection of voices in order to legitimize the case
for free trade, similar to what happened after the Seat-
tle protests (Hocking, 2004; Hopewell, 2015). As shown,
CSOs are not against this AG-system per se but consider
it to be insufficient to incorporate a meaningful array
of voices. It seems that to make the future EU trade
governance more legitimate in the eyes of civil society,
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any elaboration of this future framework should also be
made in a transparent and inclusive way.
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Annex

List of organizations with abbreviations

Type Full name Abbrevation Level
NGO Corporate Europe Observatory CEO Europe
NGO Friends of the Earth Europe FOEE Europe
NGO Transatlantic Consumer Dialogue TACD Transatlantic
NGO Transport & Environment TE Europe
NGO Access Info Al Europe
NGO Food & Water Europe FW Europe
NGO Forum Informationsfreiheit FI Austria
NGO Instytut Globalnej Odpowiedzialnosci Polska IGO Poland
NGO LAssocation Environnement et Développement Alternatif EDA France
NGO Maison du Peuple d’Europe — Huis van het Volk van Europa MPE Europe
NGO Pacte Civique PC France
NGO European Consumer Organization BEUC Europe
NGO Access ACC International
NGO European Digital Rights Initiative EDRI Europe
NGO European Movement International EMI Europe
NGO European Public Health Alliance EPHA Europe
NGO Alpe Adria Green AAG Slovenia
NGO Foliovision FO Slovakia (EU focus)
NGO Foundation for a Free Information Infrastructure FFII Europe
NGO Friends of the Earth Germany BUND Germany
NGO Umweltinstitut Miinchen UM Germany
NGO Client Earth CE Europe
NGO Fundacja Panoptykon FP Poland
NGO Compassion in World Farming CWF UK
NGO Verbraucherzentrale Bundesverband e.V. VB Germany
NGO Women in Europe for a Common Future WECF Europe
Business Copa-Cogeca CcC Europe
Business European Services Forum ESF Europe
Business Business Europe BE Europe
Business Transatlantic Business Council TABC Transatlantic
Business ELINKEINOELAMAN KESKUSLIITTO (Finnish Industries) FI Finland
Business Standing Committee of European Doctors CPME Europe
Business Bundesverband der Deutschen Industrie BDI Germany
Business Irish Creamery Milk Suppliers Association ICMSA Ireland
Business European Milk Board EMB Europe
Business American Chamber of Commerce to the EU AmCham Europe
Business Verband der Automobilindustrie VDA Germany
Business Confederacion Espariola de Organizaciones Empresariales Sl Spain
[Spanish Industry]
Business Confederation of Danish Industry DI Denmark
Business Handwerkskammer fiir Miinchen und Oberbayern HMO Germany
Business Confederation of Swedish Enterprise SWI Sweden
Business Irish Business and Employers Confederation IBEC Ireland
Trade Union Dansk Magisterforening DM Denmark
Trade Union Sindikat Vzgoje, IzobraZevanja, Znanosti in Kulture Slovenije ViZ Slovenia
Trade Union European Trade Union Committee for Education ETUCE Europe
Trade Union European Trade Union Confederation ETUC Europe
Trade Union Trades Union Congress TUC UK
Trade Union Unite the Union Ireland Region uul Ireland
Trade Union GMB Trade Union GMB UK
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1. Introduction

Since 2014, the European Commission (henceforth Com-
mission) has been reforming existing information shar-
ing systems to increase transparency of the negotia-
tions for the Transatlantic Trade and Investment Partner-
ship (TTIP) (Cremona, 2015). The Commission has also
explicitly stated that these practices will become the
new rationale for future trade negotiations (European
Commission, 2015b). Literature on EU trade policy as-
sesses transparency from the perspective of the demand-
side, either based on Access to Documents legislation—
public transparency—or by analysing Inter-Institutional
Agreements—institutional transparency (Devuyst, 2013;
Hillebrandt & Abazi, 2015; Janci¢, 2016; Kleimann, 2011;
Meissner, 2016; see also Gheyle & De Ville, 2017; Rosén &

Stie, 2017, in this issue). So far there has not been any com-
prehensive effort to map and analyse changes in trans-
parency policy from the perspective of the supply-side—
i.e. the Commission. Hence, a supply-centred analysis of
the Commission’s motivations for and methods of provid-
ing transparency offers a novel perspective to this debate.

This article gives an overview of the changes in the
Commission’s transparency regime for trade policy since
the start of the TTIP negotiations mid-2013 until the natu-
ral pause after the United States (US) elections in Novem-
ber 2016. The period is inductively generated from the
case study, as the end date is chosen at a time where the
transparency practices are sufficiently consolidated and
not much further change is expected. The analysis will
discuss the changes in public transparency policy, as well
as changes in institutional transparency and document—
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and information-sharing at the EU level.! For the latter,
the Commission—European Parliament (henceforth Par-
liament) axis will be the primary focus, as it is here that
most post-TTIP innovation has taken place.? The analy-
sis shows how the provision of transparency can gener-
ate procedural changes and impact inter-institutional re-
lationships (see also Abazi & Adriaensen, 2017, in this
issue). In addition, this study contributes to the debate
around accountability and democratic deficit in EU pol-
icy making, as it shows the importance of qualitative
changes for the consumption of information.

The data consists of interview material and participa-
tory observation by the author in the secretariat of the
Parliamentary Committee for International Trade (hence-
forth INTA).3 This is supplemented by an analysis of docu-
ment material consisting of memos, guidelines, or train-
ing material for staff on record creation and keeping, and
on the processing of access to information requests; doc-
uments that refer to creation and keeping of agendas,
lists of meetings, minutes of meetings, lists of partici-
pants in meetings, and documents justifying decisions;
and institutional documents containing rules and proce-
dures for inter-institutional information-sharing. The fol-
lowing section gives an overview of the existing scholarly
work about transparency in the EU and identifies where
this article may provide additional insights. The third sec-
tion introduces the conceptual framework guiding the
empirical analysis, which is set out in the fourth section.
The conclusion reflects on these findings and proposes
new questions for further study.

2. State of the Art

Literature on transparency in the EU has predominantly
portrayed the Commission and the Council of Minis-
ters (henceforth Council)—and more recently the Euro-
pean Council—as reluctant to provide the requested in-
formation out of concern for ‘space to think’ and ef-
ficiency of the decision-making process (Curtin, 2014;
Hillebrandt & Novak, 2016). The focus has predominantly
been on Council proceedings, driven by the reforms in-
troduced by Regulation 1049/2001 on access to docu-
ments and a perceived power shift towards the Council
and the European Council in EU politics (Curtin, 2014).
Several studies have analysed the institutional drivers of
Council transparency policies (Bjurulf & Elgstrom, 2004;
Hillebrandt, Curtin, & Meijer, 2014). In addition, schol-
ars have assessed the impact of changes in Council

transparency policies on its inter-institutional bargain-
ing power. Premised on informational asymmetry arising
from different degrees of transparency, there may be a
negative correlation between the level of transparency
an institution is required to provide and that institution’s
leverage in inter-institutional negotiations (Hillebrandt &
Novak, 2016; Meijer, 2013).%

More specific literature on EU trade policy assesses
transparency from the perspective of the demand-
side, either based on Access to Documents legislation—
public transparency—or by analysing Inter-Institutional
Agreements—institutional transparency. These studies
tend to place the Commission on the defensive and at
the losing end of the spectrum, reluctantly forced to
provide more transparency by an increasingly assertive
public opinion and powerful Parliament (Devuyst, 2013;
Hillebrandt & Abazi, 2015; Janci¢, 2016; Kleimann, 2011;
Meissner, 2016; Rosén & Stie, 2017, this issue).

Yet both strands of literature remain silent about
what can explain a transparency policy that goes beyond
the legal minimum imposed by Treaty and case law or
by formal requirements enacted in institutional agree-
ments (like the one that we have seen developing in the
case of TTIP). This article contributes to the literature on
transparency in EU external trade policy from a supply-
centred perspective: why does the Commission to pro-
vide transparency if it might reduce its bargaining power?
And more specifically, why does it go beyond the legally
required minimum when doing so?

Previous research on inter-institutional cooperation
between Commission and Council in EU trade negotia-
tions has found that the Commission may on its own
initiative choose to provide institutional transparency
and thereby balance informational asymmetries to pre-
empt negotiation failure at the ratification stage (Core-
mans & Kerremans, 2017). With the Parliament as a new
powerful player in external trade policy since 2009, | ex-
pect the Commission as the external negotiator to at-
tach more importance to coordination with the Parlia-
ment for international negotiations, compared to the
pre-Lisbon situation—as the number and power of inter-
nal stakeholders has increased (Winham, 1979). Taking
into account previous experience with failed ratification
in the case of the Anti-Counterfeiting Trade Agreement,
such coordination could prove vital for the Commission
to anticipate the reaction of Parliament to the negoti-
ation outcome: ‘since the EP might kill the agreement
in the end, listening to their demands is common sense’

1 The analysis refrains from detailing the legislative framework for transparency policy and inter-institutional coordination for international agreements,
as this has been done elsewhere (Devuyst, 2013, 2015; European Parliament, 2015a; Leino, 2014).

2 Relations between the Commission and the Council on trade negotiations have not changed significantly with the TTIP negotiations, and will therefore
not be covered in this article (See Coremans & Kerremans, 2017).

3 9 interviews were conducted between November 2015 and May 2016 with Commission, Council, and Parliament officials. The respondents were se-
lected based on their function within the institutions, which means officials from Directorate-General for Trade within the Commission (DG Trade),
Parliament officials involved the INTA Committee, and officials from the Council’s Directorate for Trade. In terms of substance, the interviews covered
pre-Lisbon and current working practices regarding the negotiation of multi- and bilateral trade agreements, as well as the current transparency policy.
Answers were cross-referenced between officials of different institutions. The participatory observation consisted of an unpaid Schuman traineeship in
the INTA secretariat from October 2016 to February 2017. Clarifications and factual corrections were obtained via follow-up contacts with respondents.

4 still the question remains in how far formal transparency requirements reflect the true level of informational asymmetry between institutions (Adri-
aensen & Coremans, 2017; Coremans & Kerremans, 2017).
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(Rosén, 2016, p. 9, emphasis original; see also Devuyst,
2013; Diir & Mateo, 2014; Egeberg, Gornitzka, & Trondal,
2014; Eibauer, 2012). Hence, providing transparency and
thereby reducing information asymmetry might actually
be beneficial for the Commission in terms of enhancing
its external negotiation effectiveness—i.e. concluding an
international trade agreement, instead of compromising
the Commission’s inter-institutional bargaining power. It
can also explain why the Commission would go beyond
the legally required minimum when exchanging informa-
tion with the Parliament, as such engagement fosters
reciprocity (Coremans & Kerremans, 2017).

By adopting a Commission-centred perspective, this
article also addresses two other neglected areas in the
study of transparency and EU decision-making. First,
while a few studies of Commission—Parliament relations
have covered daily interaction patterns between these
two institutions and reasons explaining such patterns,
empirical research on this inter-institutional relationship
is still largely absent (Egeberg et al., 2014; Rosén, 2016).
In addition, most struggles in EU trade policy are about
access to information and inclusion in decision-making
(Ripoll Servent & Busby, 2013). Yet the dominant focus
in EU trade policy research has been on actors’ influence
on the final policy outcome, while the study of proce-
dural rules and norms has generally remained merely a
means to an end. By exploring inter-institutional coordi-
nation procedures between Commission and Parliament
for trade negotiations, this article aims to contribute to
this empirical quest.

Second, this article analyses the qualitative aspect of
transparency policies. It provides insight into the type
of information provided, as well as the manner of pro-
vision and the targeted audience. This is warranted as
the number of published documents does not automat-
ically reflect the actual amount of information available
(Cross, 2014; Curtin & Meijer, 2006). A purely quantita-
tive perspective does not allow for drawing conclusions
on democratic legitimacy resulting from transparency,
as this would assume an ‘automatic link’ between the
amount of information available on the one hand, and le-
gitimacy of decision-making outcomes and public percep-
tion of transparency on the other (Brandsma, 2012; De
Fine Licht, 2014; Naurin, 2007). For instance, in searching
a balance between the need for democratic scrutiny and
need for secrecy, giving ‘MEPs privileged access to docu-
ments [can] alleviate accusations of a democratic deficit
while accommodating the need for secrecy’ (Abazi, 2016;
see also Rosén & Stie, 2017, in this issue). Differentiating
between different types and dimensions of transparency
allows for assessing these types of qualitative changes.

3. Three Dimensions of Transparency

Critique of insufficiently transparent negotiations indi-
cates a lack of information about the ongoing discussions

between negotiating actors (Abazi & Tauschinsky, 2015;
Meijer, 2015). Transparency is therefore defined as ‘the
availability of [regime relevant] information about an ac-
tor that allows other actors to monitor the workings or
performance of the first actor’ (Meijer, 2013; Mitchell,
1998). Regime relevant information also encompasses in-
formation about the process through which a decision is
made. Qualitative changes in the level of transparency
can happen on three dimensions: the width, depth, and
manner of provision of information.

The width of the provided information refers to the
number of people that has access to the information.
It can be conceptualised as a continuum of concentric
circles varying from institutional transparency to public
transparency. In other words, public transparency is un-
derstood as a further stage after widening institutional
transparency. Institutional transparency refers to infor-
mation exchange between institutional actors, whereas
public transparency is conceived in the relationship be-
tween the institutions and external actors (Ostry, 2004).
Institutional and public transparency are linked in the
sense that extending public transparency usually auto-
matically entails extension of institutional transparency:
if information is public, institutional actors can access it
as well. Of course, if the concerned information was al-
ready subject to institutional transparency, there will be
no perceived change on the institutional level after in-
troducing public access. Yet despite this overlap, insti-
tutional and public transparency are qualitatively quite
distinct. Inter-institutional document exchange and in-
teraction patterns will naturally differ from those be-
tween an institution and the broader public, and insti-
tutional transparency will remain more protected and
controllable compared to public transparency. Therefore,
the empirical discussion addresses institutional and pub-
lic transparency separately to allow for a more clear-
cut depiction of the changes in the Commission’s trans-
parency policy. These differences however, do not pre-
clude the possibility of similar patterns in terms of ex-
panding width and depth, and changes in the manner of
provision of information.

The depth of transparency refers to the type of infor-
mation provided. Transparency in existence points to in-
formation about the format of certain practices, whereas
transparency in substance relates to the availability of in-
formation about the content of those practices (Cross &
Bglstad, 2015).> The former would be achieved by pub-
lishing a notice that a particular meeting took or will
take place, whereas the latter would require the availabil-
ity of meeting agenda’s or minutes containing informa-
tion about the actual content of that meeting. Increasing
depth of transparency is also reflected in the amount of
detail and degree of political sensitivity that is contained
in the information. The dimension of depth is analysed by
assessing which documents are made available and what
kind of written information they contain, as well as the

5 It logically follows that the precondition for requesting and accessing information on the content of the practice is knowing that such information exists
in distributable form. These dimensions have also been referred to as deep and shallow secrecy, respectively (Pozen, 2010).

Politics and Governance, 2017, Volume 5, Issue 3, Pages 29-39

31



& coGITATIO

extent of information that is provided orally in briefings
and meetings.

The manner of provision pertains to the way informa-
tion is provided by one actor to other actors. Reactive
transparency is the provision of information in reaction
to a specific request. Proactive transparency comprises
information that is made available regardless of any such
specific demand—and thus on the provider’s own initia-
tive (European Ombudsman, 2015a; Meijer, Curtin, &
Hillebrandt, 2012). Proactive transparency is geared to-
wards enhancing the consumption of information by pro-
viding additional information that goes beyond respond-
ing to individual access to documents requests. The man-
ner of provision is assessed empirically by looking at
whether the Commission takes the initiative for sharing
documents, organising information briefings, and fore-
seeing room for questions and answers in meetings.

Any shift towards proactive, substantive and/or
widened institutional and public transparency is defined
as an increase in transparency. The following section will
address each of these three dimensions in the case of
the Commission’s transparency policy for the TTIP. The
discussion on institutional transparency only covers the
Commission-Parliament relations, as it is here that the
TTIP has been most transformative. Relations between
the Commission and the Council are not discussed be-
cause stable working relationships were already in place
prior to the TTIP negotiations (Coremans & Kerremans,
2017). The findings rely on interviews with officials from
the relevant institutions, participatory observation by
the author in the secretariat of the INTA Committee, and
document analysis.

4. Results

The Commission as the EU’s external negotiator for trade
agreements is the primary institutional actor responsible
for distributing information on trade negotiations. Tak-
ing instructions from Council (formally) and Parliament
(informally), it is responsible for formulating a common
position and defending it towards the negotiating part-
ner, as well as providing feedback on those external ne-
gotiations afterwards.® More specifically, this responsi-
bility lies with the DG Trade headed by the Commissioner
for Trade (at the time of writing Ms. Cecilia Malmstrom,
who succeeded Mr. Karel De Gucht in November 2014).
Decisions about which transparency policy to follow are
made in DG Trade Directorate A (Resources, Informa-
tion and Policy Coordination), in coordination with the
Commissioner’s cabinet (Mungengova, 2016). This sec-
tion will provide an overview of the main changes in the
transparency policy for TTIP on the dimensions of width,
depth and manner of provision of information.

4.1. Public Transparency

At the outset of the negotiations, there was no mention
of making public any negotiation documents produced
in the context of the TTIP negotiations—with the possi-
ble exception of EU position papers (European Commis-
sion, 2013). By spring 2014, a lack of information on the
content of the negotiations fuelled speculation in pub-
lic opinion about what was being negotiated (Agence
Europe, 2014a). By March 2014, DG Trade published a
communication in which it articulated how negotiations
are conducted and which actors are involved in EU-level
decision-making on TTIP (European Commission, 2014a).
This can be classified as a strategy of providing trans-
parency in existence.

In addition to this communication, DG Trade pub-
lished a limited number of negotiation texts online (Euro-
pean Commission, 2014c). Following repeated requests
from the Commission and after an own-initiative inquiry
by the European Ombudsman, the Council finally re-
leased the TTIP negotiating mandate in October 2014—
the first of its kind to be made public while negotiations
were still ongoing (Council of the EU, 2014; European
Ombudsman, 2015b).” Both initiatives marked the start
of a paradigm shift from a strategy of transparency in ex-
istence early 2014, towards transparency in substance
over the course of the latter half of 2014 and through-
out 2015.

In November 2014, DG Trade formulated a more
precise strategy for the provision of substantive trans-
parency in TTIP negotiations, with the intention of
demystifying misunderstandings about their content
(Agence Europe, 2014b; Mungengova, 2016). This com-
munication introduced a strategy of elaborating trans-
parency in substance and proactive provision of infor-
mation by increasing the number of EU position papers
made publicly available and reviewing the manner of
classification of information. From December 2014, DG
Trade also started publishing lists of all unclassified TTIP
documents it shares with Council and Parliament (Euro-
pean Commission, 2014b, 2015d, 2016b).

In January 2015, DG Trade started publishing legal
texts or ‘textual proposals’, which contained more spe-
cific information regarding wording and binding commit-
ments compared to the previously available EU position
papers (Agence Europe, 2015a). Continued opposition
by several civil society organisations however, indicated
that the move towards substantive transparency did not
fully address the main accusations and concerns of pub-
lic opinion (Agence Europe, 2015b). DG Trade continued
publishing additional factsheets on the content of the
agreement and provided additional online material ex-
plaining EU negotiating positions and approaches (Eu-
ropean Commission, 2015a). DG Trade also organised a

6 The Commission proposes a negotiating mandate, which the Council may then alter according to its own preferences and sensitivities before adopting
the final mandate. While the Parliament does not formally have a role at this stage, it has informal influence through resolutions and inter-institutional

agreements.

7 The TTIP mandate declassification already proved to be a precedent for the Trade in Services Agreement, as these directives were also released while

negotiations were ongoing (Council of the EU, 2015).
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public outreach event in June 2015, and provided a glos-
sary of frequently used terms in policy documents and a
reader’s guide to TTIP negotiation texts (European Com-
mission, 2015e, 2015f, 2015g). Providing these types of
explanatory notes in layman’s terms marks a change in
the quality of the information provided and indicates a
shift from access to documents to enhancing the con-
sumption of already available information (European Par-
liament, 2016a).

The November 2014 Communication already hinted
at the precedential value of TTIP in terms of public trans-
parency (European Commission, 2014b). With the pub-
lication of the ‘Trade for All' strategy in October 2015,
DG Trade laid the groundwork for extending the TTIP
transparency policy to all future and ongoing trade ne-
gotiations (European Commission, 2015b). Since then,
the new strategy has been implemented mainly via
the DG Trade website by proactively publishing docu-
ments on other ongoing trade agreements like the Eco-
nomic Partnership Agreements, EU-Canada Comprehen-
sive and Economic Trade Agreement, EU-Japan Free
Trade Agreement, and Trade in Services Agreement, to-
gether with a database containing the meetings of the
Trade Commissioner, the Commissioner cabinet mem-
bers and the Director-General of DG Trade (European
Commission, 2016a).

In conclusion, the Commission’s paradigm shift for
public transparency started in 2014. Over the course of
the latter half of 2014 DG Trade moved from its initial
strategy of transparency in existence to a proactive ap-
proach to transparency in substance. It did so by making
EU position papers and negotiation texts available on-
line, without waiting for any specific demand. Through-
out 2015, DG Trade published additional texts in con-
junction with explanatory notes, shifting the quality of
the information from mere access to documents to ac-
cess to information. Instead of waiting for specific access
to documents requests, the Commission’s current trans-
parency policy for trade negotiations relies on increas-
ing the depth of information provided and proactive on-
line publication of a wide array of negotiation texts and
supporting explanatory documents. Since the launch of
the ‘Trade for All’ strategy in October 2015, DG Trade
has been extending this type of proactive, in-depth trans-
parency policy to other trade negotiations as well.

4.2. Institutional Transparency

The TTIP transparency policy has also changed the way
the Commission behaves in its relationship with the
other EU institutions. Since 2006, the Commission has
the sole responsibility for communication with the Par-
liament at the start, during, and at the end of trade ne-
gotiations (European Union, 2006). This complicated the

historically difficult and unstructured communication be-
tween Parliament and Council on trade policy even more,
resulting in a very slowly changing mind-set within the
Council regarding communication with Parliament after
the Lisbon Treaty (Parliament official 2, interview, April
2016; Parliament official 4, interview, May 2016).

However, under the Commission’s influence, small
changes were introduced in the Council-Parliament re-
lationship. From 2011 a limited number of INTA mem-
bers was allowed by the Council to consult the final
negotiation directives in secured reading rooms. Other
MEPs only received the draft mandate—a Commission
document—and had to rely on the Commission to pro-
vide an unofficial summary of the changes that the Coun-
cil had made in the final, approved directives (Parliament
official 2 and 3, interview, April 2016).% By openly sup-
porting the Parliament’s request to the Council for the
release of those final directives before the end of nego-
tiations, as well as calling for such a release in its draft
directives for later trade negotiations, the Commission
has sought to position itself as a pro-transparency actor,
shifting the blame for perceived secrecy onto the Council
and member states.

Commission—Parliament relations exist of four main
channels: exchange of documents, monthly INTA Com-
mittee meetings, monitoring groups, and technical brief-
ings. These are supplemented by informal contacts be-
tween administrators from DG Trade and the INTA sec-
retariat, and bilateral contacts between DG Trade spe-
cialised units and political groups and MEP’s offices (Par-
liament official 1, interview, March 2016). The most ob-
vious change since 2013 has been widening the informa-
tion provision from a limited number of MEPs in the INTA
Committee to all MEPs. Since the commitment made by
previous Trade Commissioner Karel De Gucht to consider
specific arrangements for TTIP documents, access to doc-
uments has been extended from a core group of MEPs
in the INTA Committee and US monitoring group to all
MEPs (Council of the EU, 2013). Documents provided by
DG Trade to the Parliament belong to one of three cate-
gories: ‘EU Limited’, ‘EU Restricted’, and ‘consolidated ne-
gotiation texts’, with sensitivity increasing respectively.

By spring 2014, DG Trade e-mailed ‘EU Limited’ docu-
ments to the INTA Committee secretariat, who then dis-
tributed them via e-mail to all INTA Members. Individu-
alised, watermarked paper copies of documents marked
‘EU Restricted’ were initially exclusively available to a
core group of MEPs.? This core group exists of the INTA
Chair and Vice-Chairs, INTA Group Coordinators, INTA
Standing and Shadow Rapporteurs for the US, and Chairs
and Rapporteurs of other committees involved in the US
monitoring group (European Parliament, 2014a).2% Ac-
cess to these ‘EU Restricted’ documents in a secure read-
ing room, however, was extended to all MEPs from the

8 The 2010 Framework Agreement confirmed the existing practice established by the 1995 Code of Conduct that the Commission would inform Parlia-

ment of the draft recommendations for the negotiating directives.

9 Two individualised and watermarked paper copies were also sent to the INTA Secretariat.

10 This arrangement applies exclusively to the US monitoring group (see below).

Politics and Governance, 2017, Volume 5, Issue 3, Pages 29-39

33



& coGITATIO

beginning of 2015. ‘Consolidated negotiation texts’” were
available only to the core group of MEPs (European Com-
mission, 2014b; European Parliament, 2015a; 2015d).

At the end of 2015 new arrangements for access to
TTIP documents were put in place (European Parliament,
2015f; Malmstrom, 2015). These operational arrange-
ments extended access of all documents to all MEPs, with
rules varying between classifications (European Parlia-
ment, 2015f). All MEPs have access to individualized and
watermarked copies of ‘EU Limited’ documents via an on-
line system (‘SharePoint’), with possibility to print.1* This
IT tool is considered a pilot project for other negotia-
tions as well, however at the time of writing it is used
for TTIP documents only (Parliament official 2, interview,
April 2016).12 Provisions for ‘EU Restricted’ remained the
same. Finally, all MEPs got access to ‘consolidated nego-
tiation texts’ in a secure reading room. By spring 2016,
access to all documents was further extended to Mem-
bers of national parliaments in reading rooms in Mem-
ber State capitals—extending the width of transparency
even further (European Commission, 2015c; European
Parliament, 2015c, 2015d, 2016b).

Hence, access to TTIP documents has been extended
from a select number of INTA Members to all MEPs
and even national parliamentarians. The ‘Trade for all’
strategy now envisages extending these practices for
similar negotiations as well.13 As these documents are
TPC documents, the Commission also uses this channel
of transparency to communicate information from its
discussions with the Council to Parliament. The quasi-
automatic nature in which the document transfer takes
place, indicates the proactive strategy of the Commis-
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sion’s information provision towards the Parliament. The
‘EU Restricted’ category has seen the largest increase, in-
dicating that more MEPs have also gotten access to much
more in-depth, sensitive information (Figure 1).

DG Trade has also shifted its efforts to enhance
both the depth and the width of information exchange
through the several meeting formats of the INTA Commit-
tee, including the monthly INTA meetings, US monitor-
ing group, technical briefings, and informal briefing meet-
ings between DG Trade and the INTA secretariat. These
briefing meetings between INTA administrators and DG
Trade unit for Resources, Information and Policy Coordi-
nation (Directorate A) take place before each INTA meet-
ing, in addition to continuous e-mail and telephone con-
tact. Since the start of the 8™ Parliamentary term (July
2014), high-level Commission representatives have spo-
ken about TTIP in INTA Committee nine times.1* Yet, the
bulk of Commission-Parliament interaction on TTIP has
taken place informally. The full agenda and strict meet-
ing schedule of the monthly INTA Committee meetings
do not allow the Commission to fulfil its Treaty obligation
to immediately and fully inform the Parliament (Commis-
sion official 4, interview, January 2016).

This informal interaction takes place in monitoring
groups and technical briefings. Monitoring groups with
specific geographical orientations were created in INTA
in June 2011 (European Parliament, 2011).1> Members
are the Standing Rapporteur—an INTA Member from
the political group that was allocated the respective re-
gion through the D’Hondt method—and Shadow Stand-
ing Rapporteurs for the remaining political groups (Par-
liament official 3, interview, April 2016; Parliament offi-

—e— Total
— o — Public
---o--- Limited

...... I O Restricted

Figure 1. Number of TPC documents on TTIP, received by INTA. Source: Author’s interview data.

11 INTA Secretariat staff and Group advisors have access to ‘EU Limited’ documents on a need-to-know basis. The limits of such ‘need-to-know’ were
articulated in the document setting out the operational arrangements (European Parliament, 2015f; Malmstréom, 2015).

12 pocuments for other trade negotiations go through INTA secretariat and are distributed by e-mail to interested INTA members (Parliament official 2,
interview, April 2016).

13 Interestingly, all documents—even consolidated texts—relating to the Trade in Services Agreement are sent by the INTA secretariat to interested INTA
MEPs via e-mail (Parliament official 3, interview, April 2016).

14 Current Trade Commissioner Malmstrom has been in the INTA Committee to talk about TTIP five times and current TTIP chief negotiator Bercero three
times.

15 The current rules are set out in the INTA General Principles regarding Standing Rapporteurs and Monitoring Groups for Negotiations and Implementa-
tion of International Trade Agreements (European Parliament, 2015e).
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cial 4, interview, May 2016; see also Coremans & Meiss-
ner, 2017; European Parliament, 2017).1® During moni-
toring group meetings DG Trade briefs the MEPs of the
latest developments in negotiations and puts a lot of ef-
fort in providing detailed explanations of technical as-
pects. This is then followed by questions from MEPs and
direct discussion on issues they might bring up. The in-
camera quality of monitoring groups is considered impor-
tant for exchanging confidential information, as the Com-
mission uses monitoring groups for passing political mes-
sages on the state of play in external negotiations (Parlia-
ment official 2 and 3, interview, April 2016; Parliament
official 4, interview, May 2016).

Following the regional organisation, the monitoring
group for the US covers TTIP. Special arrangements are
in place when the US monitoring group meets on TTIP.
Towards the end of 2013, the INTA Committee decided
to extend invitations for TTIP meetings to the Chair and
Standing Rapporteurs of other opinion-giving Commit-
tees. This is currently a unique feature in INTA.Y During
the electoral transition period mid-2014, special arrange-
ments were made for the US monitoring group, to ensure
continuity of the information exchange (European Par-
liament, 2014b). The EU Chief negotiator for TTIP briefs
MEPs before and after each negotiation round in the US
monitoring group. The pre-round briefing in the US mon-
itoring group allows MEPs to send clear messages to the
TTIP chief negotiator in DG Trade and makes the US moni-
toring group meetings more structured and detailed (Par-
liament official 4, interview, May 2016). This also means
the US monitoring group meets more often than others,
as those only meet once after negotiation rounds (Com-
mission official 1, interview, November 2015). With 10
meetings and an average of 22 MEPs attending in 2015,
compared to an average of 3 meetings and 3 MEPs at-
tending for all other monitoring groups, the US monitor-
ing group was by far the most popular monitoring group
that year (Parliament official 4, interview, May 2016).

In addition to monitoring groups, DG Trade can ask
the INTA secretariat to organise technical briefings with
the members of the monitoring group (Commission of-
ficial 1, interview, November 2015). These briefings go
into depth about technical issues of a trade agreement.
MEPs (or often their assistants in this case), political
group advisors, and INTA secretariat administrators can
ask questions to the DG Trade directly, which makes
these technical briefings yet another way for DG Trade to
provide in-depth information about ongoing trade nego-
tiations (Commission official 4, interview, January 2016;
Parliament official 3, interview, April 2016; Parliament
official 4, interview, May 2016). On TTIP, 35 monitoring
groups and 7 technical briefings took place from 2013 to
2016 (Parliament official 4, interview, May 2016).

All informal meeting formats discussed above,
strengthen the MEP’s and INTA staff’s understanding

of ongoing negotiations. DG Trade uses the meetings
to give supplementary information, clarification and an-
swers to questions that may have arisen after consulting
negotiation documents. In addition, the informal nature
of these exchanges also allows for orally communicating
information that is not considered suitable to provide in
written form. Hence, the informal communication prac-
tices between DG Trade and INTA serve to deepen the
transparency in substance, compared to written commu-
nication and access to documents only. Extending the in-
vitation to attend the US monitoring group to MEPs from
other Committees—when covering TTIP matters—is also
an indication of widening the institutional transparency
beyond expanding institutional access to documents.

4.3. Summarising the Findings

The Commission’s paradigm shift for public transparency
started in 2014 when DG Trade moved from its initial
strategy of transparency in existence to a proactive ap-
proach to transparency in substance. Throughout 2015,
the quality of the information shifted from access to
documents to access to information. Instead of waiting
for specific access to documents requests, the Commis-
sion’s current transparency policy for trade negotiations
relies on increasing the depth of information provided
and proactive online publication of a wide array of nego-
tiation texts and supporting explanatory documents (Ta-
ble 1). The ‘Trade for All' strategy sets the scene for a
spill-over of these changes to other trade negotiations.

The Commission has also shifted to a more proac-
tive and in-depth communication strategy with the Par-
liament, mainly by extending its informal engagement
with MEPs of the INTA Committee and sharing more in-
depth information about the substance of the TTIP agree-
ment. By extending access to documents from a lim-
ited number of INTA Members to all MEPs, the institu-
tional width of transparency has increased significantly
(Table 1). Moving towards more transparency on these
three dimensions has fostered a more stable working
relationship between Commission and Parliament, en-
hanced the quality of exchanges in the INTA Committee
and emphasised the role of the Commission as an inter-
locutor between Council and Parliament while position-
ing the transparency-minded Commission against a se-
cretive Council.

5. Conclusion

This article has sought to explain how and why the
Commission has developed a transparency policy for
TTIP that goes beyond the legal minimum imposed by
Treaty and case law or formal requirements enacted in
institutional agreements. Assessing transparency from
the supply-side revealed that shifting from a trans-

16 |n addition, access is granted to political group advisers of INTA, assistants of INTA Members and substitutes, the INTA secretariat, the Legal Service,
and the Policy Department. The Chair of the relevant Parliamentary Delegation for relations with the respective country is also invited.
17 At the time of writing, discussions to extend this practice to the Trade in Services Agreement monitoring group were ongoing.
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Table 1. Effect of TTIP on the three dimensions of transparency. Source: Author’s own data.

Public transparency

Institutional transparency

Depth Communications on EU decision-making

processes

Lists of institutional documents
EU position papers

Negotiation and legal texts

Final negotiation directives

Increased provision of ‘EU restricted’ documents

Oral information through informal monitoring
groups, technical briefings, staff-level meetings

Width Online public repositories
Social media
Glossary and reader’s guide
Explanatory texts
Factsheets

Access to all types of documents for all MEPs
(and national MPs)

Extended number of participants in US
monitoring group

Manner of provision
¢ Automatic online publications
¢ Public outreach events

From individual access to documents to:

Automated transfer of TPC documents through
dedicated IT systems
Organisation of informal communication channels

parency policy based on access to documents to one
fostering consumption of information is beneficial for
the Commission as well. By reducing information asym-
metry, the Commission enhances its external nego-
tiation effectiveness—i.e. concluding an international
trade agreement, rather than compromising its inter-
institutional bargaining power.

Throughout the course of the TTIP negotiations the
Commission has introduced a public transparency pol-
icy aimed at improving consumption of information.
The proactive nature of DG Trade’s transparency policy
for TTIP—going beyond individual access to document
requests—aids the Commission’s public profiling as a
transparent actor as opposed to a secretive Council. This
became particularly clear in its steady pressure on the
Council to release the negotiation mandates for trade
agreements, as well as the repeated statements by Com-
missioner Malmstrom urging Member States to take up
responsibility in communication with the European pub-
lic. The release of the negotiation mandate also shows
how institutional and public transparency are linked:
with the public availability of the negotiation mandate
for TTIP, the institutional transparency also widened as
MEPs that did not have access to those texts before could
now access them freely.

On the inter-institutional level, the Commission has
taken on the role of interlocutor to facilitate the weak
link between Council and Parliament in trade policy, and
is investing substantial resources in developing a stable
base for information exchange with the Parliament. By
automatically transferring TPC documents to the INTA
Committee, extending the practice of informal technical
meetings (as they were in place with the Council) to inter-
actions with INTA, as well as supporting the Parliament’s
demands for releasing negotiation directives, the Com-
mission has shifted from a reactive to a proactive actor in
transparency. By supplementing expanded access to doc-
uments with in-depth explanations of current issues in
the monitoring groups and technical briefings, the Com-

mission has developed a transparency policy geared to-
wards consumption of information.

In terms of democratisation and legitimacy concerns,
the Commission’s focus on the consumption of informa-
tion may reduce the perceived democratic deficit in EU
trade policy: enhancing the quality of the information—
compared to a quantitative increase in the number of
documents only—strengthens the link between trans-
parency and legitimacy of decision-making outcomes. By
focusing in particular on institutional transparency, this
link can be strengthened while at the same time shield-
ing internal decision-making processes. Yet questions re-
main as to the selection of information that is proactively
provided and the choice of means through which this pro-
vision takes place: what determines which documents
are subject to public or institutional transparency, and
which media or institutional channels are used to com-
municate the information? For instance, the rise in the
number of restricted documents available to the Parlia-
ment may indicate an attempt to balance the extent of
the reduction of information asymmetry with protecting
a necessary level of confidentiality. In other words, how
does the Commission balance the benefits and costs of
lowering institutional information asymmetries?

This article has offered an alternative view of the rea-
soning behind the increasing transparency of EU trade
policy by shifting the implicit conceptualisation of the
Commission-on-the-defensive, to one of a proactive sup-
plier of transparency—even in absence of a specific de-
mand. Throughout the TTIP negotiations the Commis-
sion has gone beyond individual access to documents
requests and is proactively providing in-depth trans-
parency to a broader public and institutional audience.
This shift, as well as the importance placed by DG Trade
on communication with the Parliament’s INTA Commit-
tee, are indications of the benefits related to lowering in-
formation asymmetry for the Commission as an effective
external negotiator.
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The creation of the European Ombudsman (EO)! in
1995 represents perhaps the strongest illustration of
the growing importance given to procedural legitimiza-
tion in the EU. The EO is expressly tasked with inves-
tigating maladministration within EU institutions and

1. Introduction

The academic debate on the European Union’s (EU)
democratic deficit has been described as being ‘crowded
waters’ (Kohler-Koch & Rittberger, 2007). This article con-

tributes to one strand of this ‘crowded’ debate, namely
that of ‘procedural’ legitimacy (Lord & Magnette, 2004).
According to this view, legitimacy may be enhanced as
long as certain procedures—such as transparency, bal-
ance of interests, proportionality, legal certainty and the
consultation of stakeholders—are adhered to, so as to
increase public accountability (Meijer, Grimmelikhuijsen,
& Brandsma, 2009).

bodies—therefore, it constitutes a channel of scrutiny
dedicated exclusively to how public officials carry out
their activities.

Although academic research regarding the EO is
rather scant, most existing contributions highlight the
success of this institution. Magnette (2003) argues that,
despite some initial scepticism, the EO managed to de-
fine and disseminate a set of defining principles of ‘good

1 Throughout this article, we also refer to the European Ombudsman as ‘the Ombudsmar’, or, alternatively, by using the abbreviation EO.
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administration’, and more generally contributed to wide-
ranging reforms in European governance. Along similar
lines, Kostadinova’s (2015) systematic analysis of cases
spanning a period of over 15 years demonstrated that
EU institutions have accepted a significant share of the
EQ’s recommendations, which lead to the implementa-
tion of practices that boosted both their transparency
and accountability.

Taking as a premise this rather positive account of the
EQ’s performance, we focus on its ‘hybrid’ nature as a
‘cross-over’ between parliamentary control body and ju-
dicial organ (on this see Magnette, 2003). To be clear, on
the one hand, the EQ is appointed by and reports to the
European Parliament (EP).2 On the other hand, it inde-
pendently investigates cases brought to its attention and
solves them by defining and applying ‘general principles’
(much in the manner of a court of law). This ambiguity
makes for a rather paradoxical relationship with the EP,
which formally appoints the EO, while at the same time
being potentially subject to its investigations in instances
of alleged maladministration, as with any other EU body
or agency.

The question thus poses itself whether the EO acts as
an ‘independent’ institution as stipulated in the Treaty.
As the concept of independence is difficult to grasp, it
will be operationalized by means of certain roles that will
be inductively drawn from the analysis of cases brought
in front of the EO and against the EP. The conceptual-
ization of roles is thus derived in a bottom-up (induc-
tive) fashion, through the empirical analysis of all deci-
sions following an inquiry by the EO in cases against the
EP for a period of more than ten years (January 2004—
May 2015). This period was chosen to cover two com-
plete legislative terms of the EP (i.e., 2004—2009 and
2009-2014), and the work of two out of the three people
who have served as EOs so far, namely Nikiforos Diman-
dorous (2003-2013) and Emily O’Reilly (2013—present).3
Furthermore, given the relative infrequency of inquiries
against the EP, this rather lengthy time-frame also en-
ables us to cover sufficient cases to be able to trace con-
sistent patterns over time. In sum, these research design
choices allow our findings to be generalizable.

Note that the thrust of the data used in this article is
towards the ‘internal’ politics of the EU in general, and
of the EP in particular (see Leino, 2017, in this issue).
Not only has the EP a great role to play within this do-
main due to its co-legislative function (Hix & Hoyland,
2013), but also the cases brought to the EO mostly focus
on internal EP issues (such as staff matters). Neverthe-
less, the role of the EP in the ‘external’ politics of the EU
has been upgraded since the Lisbon Treaty, as the Parlia-
ment gained the right to veto international trade agree-
ments, to just give one example (Rosén, 2016). To reflect
these developments, but also to show how the EO en-
gages the EP when it is acting in a more entrepreneurial

manner, we complement the case analysis with a discus-
sion of two landmark own-initiative inquiries of the EO.
One of these concerns the internal/ institutional politics
of the EU (case OI/8/2015/JAS, on the transparency of
trilogues), while the other relates to the external dimen-
sion of the EU (case OI/11/2014/RA, on transparency and
public participation in the Transatlantic Trade and Invest-
ment Partnership [TTIP] negotiations) (see Gheyle & De
Ville, 2017, in this issue).

Due to the fact that there were no own-initiative in-
quiries which targeted the EP exclusively, we chose to
focus on two cases that involved the EP together with
other institutional players, namely the European Com-
mission and the Council of the EU. These two particu-
lar inquiries are relevant for our analysis for two reasons.
Firstly, they both deal with domains of activity and prac-
tices that have been traditionally marked by secrecy. Con-
sequently, one of the main endeavours of the EO, the ad-
vancement of institutional transparency, is likely to come
up against significant institutional resistance, including
on behalf of the EP. These inquiries are thus significant
tests for the EQ’s independence. Secondly, this choice
of cases allows us to contrast a situation where the EO
aligned with the EP to challenge the Commission and
the Council (i.e., the TTIP inquiry) with one where the
EO acted alone to challenge all three institutions equally
(i.e., the trilogues inquiry) (see Abazi & Adriaensen, 2017,
in this issue).

Observing this contrast is relevant for the EQ’s inde-
pendence because it shows us whether or not an alliance
with the EP has an impact on its activity.

The article proceeds as follows: the following section
presents the attributions and the powers of the EO. Then
we present an account of cases against the EP, which
were brought forward to the EO. Based on this, we define
two main roles assumed by the EO, and show how they
are linked to the different subject matters of the cases
under review. The third section deals with the aforemen-
tioned own-initiative inquiries and brings to light a third
role played by the EP. Conclusions follow.

2. The Office of the EO and Its Relationship with the EP

The relationship between the EO and the EP can be
meaningfully viewed through the lenses of agency the-
ory. We build here on Majone’s (2001) seminal distinc-
tion between two logics of delegation: on one hand,
the logic of efficiency, where the principals’ core aim is
to reduce transaction costs and take advantage of the
agent’s expertise, and, on the other hand, the logic of
credibility, where delegation serves to render the prin-
cipals’ (policy) commitments trustworthy by shielding
them from ex-post legislative or administrative tinker-
ing. This second type of delegation is prevalent where
principals may face short-term interests to default on

2 Throughout this article, we also refer to the European Parliament as ‘the Parliament’, or, alternatively, by using the abbreviation EP.
3 When referring specifically to the person occupying the EO position (rather than the institution of the EO in general), we use masculine pronouns (‘he’,
‘him’ etc.) for the period of Mr. Diamandouros’ tenure, and feminine pronouns (‘she’, ‘her’ etc.) for that of Ms. O’Reilly.
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their initial commitments, and/or where there are repu-
tational benefits to be reaped by having an agent whose
decisions are not ‘contaminated’ by politics (Alter, 2008;
Majone, 2001). In the EU, relevant examples of such
‘fiduciary’ agents or ‘trustees’—as they are called in the
literature—include the European Central Bank, the Eu-
ropean Court of Justice, and the European Commission
in some of its functions (Franchino, 2002; Majone, 2001;
Pollack, 2007).

The different rationales for delegation presented
above have far-reaching implications for the relation-
ship between principals and agents. As Alter (2008) and
Handke (2010) show, traditional agents are chosen be-
cause they have similar views and values to their princi-
pals, and are expected to execute their duties as if rep-
resenting their principals. By contrast, trustees are se-
lected primarily due to reputational and professional cre-
dentials, which may sometimes mean that their values
are systematically different from those of their principals.
Furthermore, trustees enjoy comparatively more discre-
tion and are expected to carry out their mandates ac-
cording to their own professional norms and best judge-
ment. Importantly, while traditional agents act on be-
half of their principals, trustees act on behalf of a third
party—a beneficiary—towards whom both the trustees
and their principals are bound. This beneficiary can be
an artificial construction, for instance, the citizens in a
democratic polity (Alter, 2008; Gehring & Plocher, 2009).
Due to these factors, the principals’ control over trustees
is significantly looser compared to traditional agents—
in particular, once appointed, a trustee will be less vul-
nerable to re-contracting sanctions (i.e., dismissal, bud-
get cuts, re-writing of their mandate). These fundamen-
tal differences in both the rationale of delegation and
the relationship between the relevant parties have led
some authors (e.g., Alter, 2008; Handke, 2010) to argue
that fiduciary relations cannot be adequately captured
by the principal-agent model, while dissenting voices
(e.g., Brandsma & Adriaensen, 2017; Pollack, 2007) point
out that this is not the case as Majone’s (2001) two
logics of delegation represent opposite ends of the
same continuum (as opposed to being dichotomous cat-
egories) and no trustee is ever fully independent from
its principal(s).

It is beyond our scope to settle this theoretical dis-
pute here. Rather, we draw on the distinction between
traditional and trustee agents, presented above, to eval-
uate the independence of the EO vis-a-vis the EP, both
from the standpoint of institutional design, as well as
inquiry activity. In this section, we show that Majone’s
(2001) second logic of delegation applies in the case of
the EO. While on paper the EO benefits from guaran-
tees which are characteristic of trustees, we nonetheless
identify two constraints on its independence, both stem-
ming from its close relationship to the EP. The impact of
these constraints will be assessed in the following sec-
tion by looking at how the EO handles complaints against
the EP.

2.1. The EO as a Trustee Agent

The EO is a trustee appointed by the EP: the EP alone
elects the Ombudsman, with no role for the Member
States or other European Institutions. To be accepted in
the selection process via the EP, a candidate needs the
support of at least 40 Members of the European Parlia-
ment (MEPs), from at least two EU member states. Those
declared admissible are asked to present their priorities
in a hearing in front the EP Committee on Petitions. The
new Ombudsman is elected by secret ballot and by a ma-
jority of the votes cast. In line with what the literature
suggests regarding the primacy of reputational and pro-
fessional credentials in the appointment of trustees, the
EP has so far chosen candidates with a history of being
national Ombudsmen, and who were independent from
the European Institutions and from their respective na-
tional governments (Former General Secretary of the EO,
personal communication, May 11, 2015).

In line with Art. 228 of the Treaty on the Functioning
of the European Union (TFEU), the EQ’s main function is
to inquire into and report on instances of maladministra-
tion arising from activities of the EU institutions and bod-
ies (only the Court of Justice of the EU, when acting in
its judicial capacity, falls outside the EO’s mandate). This
represents a rather broad mandate, which as suggested
by Handke (2010) is typical for trustee delegation (tradi-
tional agents are authorised for a narrower remit, often
for a single purpose). It also suggests that the EO acts not
as a representative of the EP, but on behalf of a distinct
beneficiary—namely, in defending ‘good administration’,
the EO ‘serves’ the European citizens, who have a right
to be treated appropriately by the EU institutions.

Importantly, neither the Treaty nor the Statute of the
EO define ‘maladministration’. This has allowed the EO
to actively shape the limits of its own mandate. It has
done so by consistently adhering to the position that
‘maladministration’ refers to unlawful behaviour and er-
rors of legal interpretation, but it also goes beyond this
by including failure to respect principles of good admin-
istration or fundamental rights (Harden, 2005). This in-
terpretation results in a rather wide remit for the EO
(Harden, 2008).

Particularly significant for the EQ’s status as a trustee
is that it enjoys operational independence—meaning,
it decides alone regarding the opening of inquiries, ei-
ther in response to complaints from citizens or residents
of the Union, or based on its own initiative. Art 228
TFEU states in no uncertain terms that the EO ‘shall be
completely independent in the performance of his du-
ties’ and furthermore ‘shall neither seek nor take in-
structions from any government, institution, body, office
or entity’.

Finally, the EO reports to the EP, insofar as it is re-
quired to present it with an annual activity report. How-
ever, it is significant that the EP cannot dismiss the EO
on its own, but has to request that the European Court
of Justice does so, and only on account of the EQ’s overall
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functioning or for ‘serious misconduct’. Symbolically, the
EO gives an oath to perform duties with ‘complete inde-
pendence and impartiality’ (European Parliament, 1994)
before the Court, not before the EP. In terms of budget,
too, the EO is outside of the Parliament’s direct control:
being one of the seven formal institutions of the EU, its
budget represents an independent section of the EU bud-
getandis hence decided jointly by the EP and the Council,
based on the Commission’s proposal.

In conclusion, insofar as institutional design is con-
cerned, the EO and the EP fit the characteristics of a typ-
ical trustee-principal relationship. Namely, while the EP
has exclusive prerogatives in appointing the EO, it does
not wield any other re-contracting tools. Thus, it cannot
dismiss the EO alone (but can only ask the ECJ to con-
sider doing so), it does not directly control its budget,
and, although the Statute of the EO is formally an EP deci-
sion, it cannot fundamentally re-write the EQ’s mandate,
as the crucial provisions (i.e., its mission to investigate
instances of maladministration and the guarantees of
operational independence) are inscribed in the Treaties,
namely Art 228 TFEU.

2.2. Constraints on the Independence of the EO

Although the EO does enjoy a broad mandate, its pow-
ers are, as Peters (2005) observes, more modest com-
pared to some of its national counterparts. Most signifi-
cantly, the EO lacks the power to refer suspected illegal-
ities to the courts, which—among other factors—leads
it to cultivate a cooperative style of control. Concretely,
in cases where maladministration is found, the EO has
no way of obliging the institution concerned to take any
redress measures. Instead, what it can do is attempt rec-
onciliation by proposing a ‘solution’ to which both par-
ties may submit observations. If the solution is accepted,
this usually means that the offending institution has ad-
mitted wrongdoing, apologised to the complainant, and
offered compensation for any damages (Cadeddu, 2004).
In more serious cases, the EO may also choose to is-
sue recommendations, where it proposes guidelines for
good administrative practice to prevent similar instances
of maladministration from occurring in the future. The in-
stitution concerned has three months to send a detailed
opinion on the draft recommendations, in which it ex-
plains whether and how these would be implemented.
Additionally, the EO has at its disposal two other ac-
tions which are not explicitly mentioned in the Treaties
or its Statute, but which have been shaped by practice
over the years. Thus, the option of “further remarks’ al-
lows the EO to make recommendations to the institu-
tion concerned even if no maladministration is found. On
the other hand, ‘critical remarks’ are used when the in-
stitution cannot be persuaded to rectify the matter, or
in situations where maladministration is of such nature
that it cannot be rectified. The follow-up measures taken
as a response to critical remarks are published annually.
Cadeddu (2004) notes that ‘critical remarks’ are gener-

ally used in cases where the maladministration has no
general or serious implications.

The ‘sharpest’ tool in the EQ’s arsenal is the spe-
cial report to the EP, which only applies in cases ‘of sig-
nificant public interest’ (European Ombudsman, 20163,
p. 4), and where the Ombudsman has issued recommen-
dations, but the offending institution has failed to satis-
factorily accept them. The importance of special reports
lies in the fact that they must be debated within the EP
and as such they receive political attention. Therefore,
although the institution under inquiry cannot be obliged
to rectify maladministration, it can be directed towards
compliance through public ‘naming-and-shaming’. Spe-
cial reports are used very sparsely (the EO has produced
only 19 by the end of 2016), precisely because they are
considered ‘of inestimable value’ for the EO’s work and
regarded as its ‘ultimate weapon’ (Former General Secre-
tary of the EO, personal communication, May 11, 2015).

To sum up, even though the EQ’s mandate provides
it with a broad remit, its inability to take binding deci-
sions leads the Ombudsman to rely exclusively on the
‘soft’ power of persuasion to move EU institutions to ac-
tion. Here, the EQ’s status as a trustee appointed by the
Parliament becomes particularly relevant. Namely, to be
successful, the Ombudsman must be able to convince
other EU institutions (and European citizens more gener-
ally) thatitis, in fact, independent and impartial, and not
simply an auxiliary organ controlled by the EP. Otherwise,
it is doubtful that its proposed solutions and recommen-
dations would have any force of persuasion or even be
taken seriously.

On the other hand, however, in extreme cases of non-
cooperation from the EU institutions, success depends
not so much on the EO being perceived as independent,
but on its ability to leverage the ‘political muscle’ of the
EP in support of its actions. This is clearly illustrated by
the special reports, an instrument that is seldom used
but has general significance for the EOQ, as it strength-
ens its hand in interactions with other EU institutions. As
highlighted by former EO Nikiforos Diamandouros, the
mere possibility of a special report might ‘persuade the
institution or body concerned to alter its position’ (Euro-
pean Ombudsman, 2006)—meaning, the EO conducts at
least some of its inquiries ‘in the shadow’ of this instru-
ment. The strategy can be effective but only so long as
the special report represents a credible threat. This situ-
ation creates strong incentives for the EO to cultivate a
positive, co-operative relationship with the EP. This does
not automatically diminish its independence as a trustee,
but it does put a constraint on it.

A second constraint on the independence of the EO
comes from an overlap of its responsibilities with those
of the EP’s Petitions Committee (PC). Any maladminis-
tration complaint that the Ombudsman receives could
equally be submitted as a petition to the PC (Peters,
2005). In fact, in the early debates concerning the cre-
ation of the EO, the EP majority proved reluctant to dele-
gate, as the Parliament had always considered itself to
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be the guardian of citizens’ rights vis-a-vis other Euro-
pean Institutions, and the PC already provided a channel
for collecting and addressing citizens’ complaints (Mag-
nette, 2003). The unclear demarcation of roles between
the EP PC and the EO could potentially result in a situ-
ation where the former sees the latter as its adversary
and tries to hinder its work by, for instance by cutting
resources—or, conversely, it might try to ‘subordinate’
the Ombudsman to its needs, i.e., to have the EO do ded-
icated work for the Committee (Former General Secre-
tary of the EO, personal communication, May 11, 2015).
In other words, due to the overlap between their respon-
sibilities, a risk exists that the EP would try to control the
EO as if it were a traditional agent and not a trustee en-
joying discretion over the execution of its own mandate.

These scenarios, however, have not come to pass, as
both parties have made efforts to informally define lines
of separation between their respective activities. Thus,
in time, it became obvious that the petitions which rep-
resent the ‘bread and butter’ of the PC generally concern
the Member States’ alleged failure to comply with EU
law, and hence matters that lie outside the EQ’s mandate
(Former General Secretary of the EO, personal commu-
nication, May 11, 2015). For its part, the Ombudsman
chose to navigate the ambiguous relationship with the
EP by adhering—at least on paper—to the principle that
the political work of the EP is outside its mandate, and
that the concept of maladministration does not include
the work of EP committees.? This is apparent in the very
first annual report of the Ombudsman:

All complaints against decisions of a political rather
than an administrative nature are regarded as inad-
missible; for example, complaints against the political
work of the European Parliament or its organs, such
as decisions of the Committee on Petitions. (European
Ombudsman, 1996, p. 9, emphasis added)

The EQ’s decision to steer clear of the EP’s political work
represents a self-imposed constraint. It does not auto-
matically diminish its independence as a trustee, but it
does create the risk that the EO might be less assertive
when handling cases against the EP that touch on its po-
litical role. This is significant because the distinction be-
tween political and administrative matters is not always
clear-cut, and many of the principles of good administra-
tion which the EO defends (e.g., transparency, absence
of discrimination) can easily have political implications.
In conclusion, we have identified two constraints on
the independence of the EO vis-a-vis the EP. The first
constraint is of a general nature: the EO depends on
the support of the EP in the framework of special re-
ports to persuade the offending EU institutions to follow
its recommendations. To maintain this instrument as a

credible threat—and hence use it to its full potential—
the EO needs to cultivate an overall cooperative rela-
tionship with the EP. The second constraint is more spe-
cific and applies only when the EO deals with complaints
against the EP: here, the EO needs to limit its inquiries to
the administrative aspects of the case. Together, these
two constraints create the risk that, when dealing with
cases against the EP, the EO might be reluctant to de-
cide against the Parliament in general, and especially so
in cases of inquiries that have implications for or touch
upon its political work.

3. Decisions by the Ombudsman Following Inquiries
Against the EP

In this section, we follow up on the observations pre-
sented above by analysing the EQ’s performance in cases
where it had to investigate alleged maladministration
within the EP. By focusing on cases, we trace whether the
two constraints identified in the previous section have
had an impact on the EQ’s independence.

Before we shed light on the cases against the EP,
these should be set into the political context. Note that
the vast majority of cases handled by the EO concern
the European Commission or EU agencies and not the
EP itself. To give just one example: inquiries conducted
by the EO in 2015 concerned the Commission in 145
cases (or 50.6% of the cases). 30 cases (or 11.5%) fell
within the realm of EU agencies and only 8% (or 21
cases) concerned the EP (European Ombudsman, 2016c).
Concretely, for the period under examination here—
January 1, 2004, to May 1, 2015—a total of 124 inquiries
were carried out against the Parliament.”

It is noteworthy that in most inquiries against the EP
no maladministration was found, or the institution set-
tled the case: this applies to 83 out of the 124 cases re-
viewed here (in 13 of those instances the Ombudsman
did choose to add further remarks). In the remaining
cases, where the Ombudsman did find that maladminis-
tration had occurred, it issued critical remarks in all but
2 instances.

We used a coding scheme to classify cases according
to subject matter. As shown in Table 1 below, they fall
into two broad categories: first, cases that relate to the
role of the EP as an employer (alleged violations of the
Staff Regulations or selection procedures), and secondly,
cases pertaining to the relationship of the EP with Euro-
pean citizens. The former category is considerably more
numerous than the latter.

To offer an in-depth account of how the Ombuds-
man deals with cases against the EP, in what follows we
discuss several illustrative examples for each of the two
main categories above.

4 For example, a complaint about the position taken by the EP in the context of French nuclear tests in the Pacific was held inadmissible because it
concerned a political decision, not a possible instance of maladministration (European Ombudsman, 1996).

5 We only cover cases opened against the EP as the sole institution, where the EO conducted a formal inquiry. Cases where the complainant withdrew
were not considered. Furthermore, we have included only decisions published on the EO website.
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Table 1. Distribution of cases per subject-matter January 1, 2004-May 1, 2015.

Subject matter Number of cases
A. The EP as an employer: staff matters A.1. Violations of staff regulations® 25

A.2. Violations of staff regulations: financial issues’ 25

A.3. Unfair treatment in competition and selection 33

procedures

B. Relations between the EP and EU citizens  B.1. Problems with request of information and access 17

to documents?®

B.2. Unfair treatment in award of tenders or grants 12

B.3. Access of EU citizens to the EP and treatment 12
of EU citizens by the EP as an institution®

3.1. Cases Related to Staff Matters

To begin with, many (around 20) of the cases concern-
ing alleged violations of staff rules pertain to promotion
issues and specifically to the allocation of the so-called
‘merit points’. These complaints have repeatedly given
rise to findings of maladministration, and the EO has
striven to use some of them as basis for defining best
practices of general applicability. In one interesting case,
which related to lack of impartiality in the award of merit
points for an EP official, the Ombudsman was even re-
quested to consider submitting a special report to the EP.
He did not do so, justifying that the case was ‘not impor-
tant enough to merit Parliament’s attention in its role as
a political body designed to represent EU citizens’ (see
case 3289/2008/BEH). The EO, however, issued a critical
remark urging the Parliament to avoid situations where
the person or authority called upon to decide on staff
matters could be perceived as partial (the case at hand
concerned the Secretary-General of the Parliament).

The EO has also striven to establish best practices
with staff cases that entailed financial implications, and
with cases concerning competition and selection pro-
cedures, often advocating for the EP to enhance the
transparency of the decisions it takes. For instance, in
case 3732/2004/GG, further remarks were issued, urg-
ing the EP to consider measures whereby persons deal-
ing with tenders would be asked not only to declare any
potential conflicts of interests, but also to provide rele-
vant information on any previous dealings with, or ac-
tivities involving the tenderers. In case 2222/2004/TN,
where a participant in a selection procedure was ex-
cluded due to lack of professional experience, the EP
committed—at the EQ’s behest—to provide more infor-
mation and clarify certain requirements regarding future
recruitment procedures.

In other inquiries, however, the Ombudsman has
limited its intervention to finding a way of reconciling
the complainant and the Parliament. For instance, a re-
cent decision concerned an EP official who had been
granted derogation from the mobility policy that had
been put in place, because of her daughter’s severe and
irreversible disease. The EP administration decided to
disregard this derogation, which led the complainant
to approach the Ombudsman. The EO concluded that
the EP could ‘not lawfully revoke its derogation’ (case
118/2013/AN). Although the Parliament refused to ac-
knowledge that its position was unwarranted, it did even-
tually accept the EQO’s recommendation to respect the
complainant’s derogation.

3.2. Cases Concerning the Relationship with EU Citizens

Cases concerning how the EP interacts with EU citizens—
when it comes access to documents and transparency—
highlight the tensions inherent in the relationship with
the Parliament, as they tend to often touch on its ‘politi-
cal’ role, also in the field of external relations. The con-
troversial Anti-Counterfeiting Trade Agreement (ACTA)
has brought the Ombudsman two interesting complaints
that are illustrative of these dynamics.

Firstly, case 2393/2011/RA concerns the EP’s re-
fusal to grant the complainant public access to doc-
uments regarding the negotiations leading up to the
finalisation of ACTA. While no maladministration was
found (the EP had validly invoked exceptions provided
for in Regulation 1049/2001), the EO issued further re-
marks where she highlighted the EP’s position as the
legislature representing all EU citizens. Accordingly, the
Parliament—as a ‘political body’—was called upon to in-
tervene with the Commission and the Council to ensure
that, in future, the ‘very nature of Parliament, which is

6 A majority of these cases (around 20) cover issues such as promotions within EP on the basis of annual staff assessments, which can result in the award
of a certain number of merit points. One exceptional case of alleged harassment of a EP staff member also falls into this category.
7 This category covers issues such as award of allowances and reimbursement of pension costs.

8 |ssues with the EP website also fall into this category.

9 Within this category fall issues such as the question of access to the EP as an institution or the issue of access of visitor groups or treatment of individuals

by EP security services.
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to openly deliberate on such issues’, is not undermined
(European Ombudsman, 2011).

Secondly, case 262/2012/0V stemmed from a com-
plaint regarding the refusal of public access to the min-
utes of meetings of coordinators of several EP Commit-
tees relating to the ACTA negotiations (see Abazi & Adri-
aensen, 2017). After some debate regarding the status of
these documents (the EP claimed that there were no sep-
arate minutes of meetings of committee coordinators,
rather that these were included in the minutes of the
committee meetings themselves) the Parliament agreed
to the Ombudsman’s recommendation that decisions or
recommendations adopted by the coordinators would,
after their endorsement by the respective EP committee,
be included in the committee minutes, and be accessible
via the public register as of July 2014 onwards. The Om-
budsman expressed her hope that ‘for the sake of consis-
tency’ the rule would also be applied retrospectively, for
the 2009-2014 parliamentary term (case 262/2012/0V).

Another two significant cases—this time concerning
the internal rather than the external dimension of EU
politics—have raised questions regarding financial trans-
parency in MEPs’ activity, thus also touching on the po-
litical role of the Parliament. In one case, dating back to
2005, the EO dealt with a journalist’s complaint regarding
the refusal of Parliament to give public access to details
regarding MEP’s allowances, allegedly on grounds of data
protection (case 3643/2005/(GK)WP). After consulting
with the European Data Protection Supervisor—who ad-
vocated that the public has a right to be informed about
the behaviour of MEPs—the Ombudsman called on the
EP to disclose the requested information. The EP refused
(again invoking data protection), but announced that it
would publish general information on MEPs’ allowances
and alluded to the possibility of re-assessing the situa-
tion in 2009. The Ombudsman consequently issued a crit-
ical remark and through media coverage, the case gave
rise to a more general debate on MEPs’ allowances in the
public domain.

In a somewhat related case, the Parliament refused
to give access to the list of MEPs participating in the EP’s
supplementary pension scheme. The Ombudsman made
a preliminary finding of maladministration and proposed
a friendly solution, which the EP rejected. Significantly,
the Parliament as a whole voted down a concrete pro-
posal from its own Budgetary Control Committee to pub-
lish this list of names. The Ombudsman thus decided to
close the case as the EP’s action had made the issue one
of ‘political responsibility’, on which as a legislature it
would be accountable to the European electorate, and
not the EO.

3.3. The Roles of the EO vis-a-vis the EP

The review of cases conducted above brings to the fore
two main roles that the EO plays vis-a-vis the EP: ‘arbitra-
tor’ and ‘transparency watchdog’. In the first role, the EO
focuses primarily on finding a solution that allows for rec-

onciliation between the complainant and the EP. In most
cases this leads to a settlement. When playing the ‘arbi-
trator’ role, the EO often tries to set ‘best practices’ con-
cerning good administration within the EP, by giving guid-
ance beyond the specific issue or case at stake. In its sec-
ond role—‘transparency watchdog’—the Ombudsman’s
focus is on requesting that the EP put certain documents
into the public domain, or—failing that—on stimulating
public debate and interest regarding EP documents.

Returning to the categories identified in Table 1, the
distribution of these two roles is as follows. Firstly, with
inquiries concerning violations of staff regulations (with
or without financial implications), and the treatment of
citizens by the EP as an institution (i.e., sub-categories
A.1, A.2, and B.3), the EO performs the role of arbitrator.
The cases concerning promotion decisions and the alloca-
tion of merit points, discussed briefly in the previous sub-
section, provide a relevant illustration. Secondly, with
cases concerning requests for information and access
to documents (sub-category B.1), the EO acts as trans-
parency watchdog, as exemplified in the ACTA inquiries
and the case on MEPs’ allowances. Finally, in cases deal-
ing with unfair treatment, either in competition and se-
lection procedures (sub-category A.3), or in the award of
tenders or grants (sub-category B.2), the EO acts mainly
as an arbitrator, but it sometimes chooses to take on the
role of transparency watchdog as well, by urging the EP
to offer more information as to why certain decisions
were taken. Therefore, in these few selected instances,
the EO plays both roles simultaneously. This is exempli-
fied in two cases presented above: case 3732/2004/GG
and case 2222/2004/TN.

What does this tell us about the independence of
the EO vis-a-vis the EP? Firstly, both roles identified
above presume that the EO has positioned itself against
the (short-term) interests of the Parliament. Thus, when
acting as arbitrator, the EO has pushed the EP to ac-
knowledge (and rectify) certain shortcomings in its han-
dling of staff matters and other administrative issues.
As a transparency watchdog, the EO has similarly ad-
vocated that the EP disclose information which it obvi-
ously preferred—at the time—to keep out of the pub-
lic domain. This is indeed the sort of behaviour that one
might expect of a trustee, which executes its mandate in
line with relevant professional norms and their own best
judgement, and can, therefore, take actions against its
principal(s). The cases analysed here show that the first
constraint identified in section 2—the EQ’s reliance on
a cooperative relationship with the EP—does not under-
mine the EQ’s capacity to act independently.

However—and this is an important point—many of
the cases that come to the attention of the EO do not
have systemic value, and hence the two roles identified
here do not carry equal weight. Generally speaking, in-
quiries related to staff matters concern the grievances
of specific individuals, and although some of these may
have a broader relevance, the interested audience is still
relatively contained. Cases that pertain to the relation-

Politics and Governance, 2017, Volume 5, Issue 3, Pages 40-50

46



& coGITATIO

ship between the EP and European citizens, however, are
quite different, because they often touch on the EP’s po-
litical role as a democratic representative institution. In
this context, the EO acting as a ‘transparency watchdog’
was particularly challenging for the EP, because the in-
formation requested by some complainants was of such
nature as to empower citizens to hold MEPs account-
able. These less numerous but far more significant cases,
therefore, represent a tougher test for the independence
of the EO, and our analysis has shown that here the Om-
budsman has spoken out against the EP (for instance by
issuing critical remarks). Thus, we can conclude that the
second constraint identified in section 2, regarding cases
with a political substance, also does not seem to under-
mine the EQ’s capacity to act independently.

4. The Relationship with the EP in the Context of
Own-Initiative Inquiries

The EQO’s performance in the context of own-initiative
inquiries lends further insight into its relationship with
the EP. This is because the EO enjoys full discretion in
choosing the issues to be investigated in the framework
of these inquiries—in other words, this instrument al-
lows the EO to set its own agenda. Thus, own-initiative
inquiries are very different from regular cases, which ac-
count for most of the EQ’s activity, but where the space
for manoeuvre is confined to the complaints received. By
contrast, here the EO is a pro-active actor, which makes
own-initiative inquiries particularly significant for assess-
ing its independence.

During the period considered here (2004-2015), the
EO opened 43 own-initiative inquiries. It is telling that
most of these concerned either the Commission or Euro-
pean agencies, and none were directed specifically at the
EP. However, there have been four ‘horizontal’ inquiries
(i.e., dealing with a specific subject and encompassing
several European institutions) which have involved the
EP, all of them carried out after 2010. Out of these four
horizontal inquiries, case 0I/8/2015/JAS concerning the
transparency of the so-called trilogues is by far the most
consequential and has the potential to stimulate a new
level of openness in what has traditionally been a tightly
closed-door decision-making process. This is thus a perti-
nent test case when it comes to role that the EO assumes
as a trustee vis a vis the EP.

Trilogues are informal tripartite meetings attended
by representatives of the EP, the Council and the Com-
mission. The level of secrecy inherent in trilogues is de-
fended by the institutions as necessary to find a common
position within the Ordinary Legislative Procedure in first
reading without the pressure and exposure of the regu-
lar legislative process (Reh, Héritier, Bressanelli, & Koop,
2013). The Ombudsman’s inquiry indicated that trilogues
are ‘increasingly heralded as the place where the negoti-
ated content of the final legislation text is decided upon’,

and asked for clarifications regarding: whether and how
upcoming trilogues are publicly announced; the docu-
ments produced by each institution in the context of tri-
logues; the public accessibility of these documents (in-
cluding any requests for public access received in relation
to these); and, finally, the language regime of trilogues
(case O1/8/2015/JAS).

The trilogues inquiry proved controversial, with all
three institutions openly stating that it partly exceeded
the Ombudsman’s mandate. The EP’s response was the
least outspoken. It merely indicated that the EOQ’s ques-
tions required careful consideration given ‘the fact that
trilogues are an expression of the more political role
of the Parliament’, and pointed out that while the han-
dling of requests for information regarding trilogue doc-
uments represents an administrative exercise, the orga-
nization of the trilogues as such (including the regime
of minutes, the languages used etc.) was rather within
the legislators’ prerogatives and hence outside the EQ’s
mandate (Schulz, 2015). The Commission and Council es-
sentially advanced the same arguments, but the tone of
their letters was certainly more outspoken than the EP’s.
The Council in particular chose to remind the Ombuds-
man of its own established practice of distinguishing be-
tween questions that pertain to the political responsibil-
ity of the EU legislators, and those that involve possible
maladministration. (Tranholm-Mikkelsen, 2015).

Despite the tense situation, all three institutions even-
tually responded to the EQ’s questions and allowed her
team to conduct the desired document inspections. On
this basis, the EO issued a series of recommendations to
make trilogue documentation publicly available.’® The EO
further noted that some of this information could be made
available while trilogues were ongoing, whereas other as-
pects might have to wait until after their conclusion. In par-
ticular, the EO highlighted the value of transparency for
building up citizens’ trust in governing institutions:

If citizens are to participate effectively in the demo-
cratic life of the European Union, by holding their rep-
resentatives to account, and by voicing their opinion,
then they need access to this information....This goes
to the heart of EU law-making legitimacy. (European
Ombudsman, 2016b)

In conclusion, in the concrete case of the trilogues in-
quiry, the EO has successfully tested the limits of her man-
date, by obtaining cooperation in a matter that was con-
sidered to bite into what may have previously been taboo
territory, namely the political activity of the EP. From
this perspective, the trilogues inquiry represents a game-
changer not only regarding transparency practices in the
EU but also the relationship between the EO and the EP.

The own initiative inquiry on transparency and
public participation in the TTIP negotiations (case
01/11/2014/RA) is of similar magnitude to the trilogues

10 Among others, these documents concern trilogues dates and agendas, the initial positions of the three institutions, the so-called “four-column’ docu-
ments, the final compromise texts, and a list of the political decision-makers involved.
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inquiry, in that it represents a bold push for transparency
in a domain of activity traditionally characterised by
secrecy—in this case, international trade negotiations.
Although the EP is not directly targeted in this inquiry, we
discuss it here given its strategic significance, and to con-
trast it with the trilogues inquiry where the Ombudsman
did directly challenge the EP (alongside the Commission
and the Council).

The background of this case is that the European
Commission is currently negotiating a wide-ranging
trade and investment partnership agreement with the
United States (TTIP). The negotiations have attracted ‘un-
precedented public interest’. In July 2014, the Ombuds-
man opened an own-initiative inquiry, which was justi-
fied as responding to concerns raised by the EP together
with civil society actors. The inquiry ended with the Coun-
cil and the Commission agreeing to the pro-active publi-
cation of a range of relevant documents, including the
EU’s negotiating directives and opening positions.

What we see in this case is a prime example of how
the EP and the EO ‘join forces’, which is clearly a dif-
ferent dynamic compared to the trilogues inquiry. How-
ever, in both inquiries, the EO was equally bold in her
push for more transparency. This bodes well for the in-
dependence of the institution. Also significant is that in
the TTIP case the EO has chosen to stress the role of the
EP as the only directly elected EU institution. Thus, she
explicitly pointed to the special ‘democratic responsibil-
ity of elected representatives, at the European and na-
tional levels, in scrutinising the negotiations on behalf of
their constituents’. While she acknowledged that there
may always be circumstances in which elected represen-
tatives will have ‘privileged access’, the direct involve-
ment of citizens is to be encouraged as much as possible
(case O1/11/2014/RA). This shows that while in the TTIP
inquiry the EO has responded to the concerns of the Eu-
ropean legislature, and their interests were aligned, the
Ombudsman did not act as an auxiliary organ of the EP,
but rather used the opportunity to point out that the Par-
liament also has its own responsibility in ensuring trans-
parency in international trade negotiations.

Before concluding, it should be stressed that EQ’s
decisions in both the trilogues and the TTIP inquiries
were preceded by public consultations. In recent years
this tool has been used regularly in connection with
own-initiative inquiries: seven of the own-initiative in-
quiries closed since 2010 have incorporated public con-
sultations. By voluntarily using this instrument (no men-
tion of it exists in the EQ’s statute or in the implement-
ing provisions) the EO makes her office a ‘vessel’ for the
voices of NGOs and citizens, which in turn strengthens
her stance vis-a-vis other European Institutions. Thus,
when looking at own-initiative inquiries, we can distin-
guish a third role that the EO plays, mostly in relation to
other institutions, but also—albeit exceptionally—vis-a-
vis the EP, as illustrated with the trilogues inquiry. This
role of ‘vessel’ for civil society concerns is clearly linked
to that of ‘transparency watchdog’, but it also goes be-

yond it. The EO does not act on behalf of a case that is
brought to it by one or several parties (as in the ACTA
case, for instance), but actively asks for input by citizens
and NGOs, and thus creates a larger democratic basis
for her actions. To be clear, the consultations serve not
only to provide the Ombudsman with more relevant in-
formation, but also to justify the societal relevance of the
own-initiative inquiries, and to shore up the kind of pop-
ular support which might strengthen its stance against
the institutions that are subject to these inquiries. There-
fore, with the role of ‘vessel’, the EO as a trustee seeks
to demonstrate that it is acting on behalf of (represent-
ing) civil society concerns, i.e. a third party (a beneficiary)
that is distinct from EP. Hence, this role can be seen as
signalling the Ombudsman’s independence.

5. Discussion and Concluding Remarks

This article pursued the question of whether the EO acts
as an ‘independent’ institution towards the EP. This is a
pertinent question because the two institutions are in
a principal-trustee type of relationship. Thus, the EO is
appointed exclusively by the EP, with no role to play for
other EU institutions or Member States. The EO can be
removed by the Court of Justice of the EU only at the
request of the EP, inter alia if he is guilty of serious mis-
conduct. On the other hand, however, the EP is among
the EU institutions and bodies covered by the EQ’s man-
date. While the political activity of the Parliament, includ-
ing the work of its committees, remains outside the EQ’s
remit, it does have the power to probe into questions of
maladministration within the Parliament and to examine
issues such as the refusal of access to documents or de-
cisions taken in competitions and selection procedures.
In looking at how the EO acts vis-a-vis the EP, an institu-
tion it partly depends upon, this article deals with a ‘hard
case’ for the EO’s independence. Thus, the analysis con-
ducted here is relevant for the general performance of
the EO as a guardian of good administration in the EU.
The concept of ‘independence’ is (obviously) not only
far-reaching but also difficult to operationalize. We have
opted to discern patterns of interaction between the two
institutions, by probing into all cases brought forward to
the EO against the EP over a time-span of more than 10
years. We then inductively established reoccurring roles
the Ombudsman adopts via the European legislature.
Findings show that in the majority of cases no malad-
ministration was found, or the EP settled the case. Thus,
the most common role played by the EO is that of ‘ar-
bitrator’ between the complainant(s) and the EP. The
cases where maladministration was found concerned, on
one hand, (alleged) violations of staff regulations, and,
on the other hand, the Parliament’s relation to EU citi-
zens. Here the Ombudsman played its ‘arbitrator’ role,
but also that of ‘transparency watchdog’ (by ensuring
that certain documents are made public, or by bringing
certain topics into the public debate). Finally, the two
own-initiative inquiries reviewed here—on trilogues and
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on the TTIP negotiations—reveal a third role assumed
by the EO, namely that of ‘vessel for civil society con-
cerns’. This is closely allied with the role of ‘transparency
watchdog’ and represents a more recent development,
as public consultations have been a feature of (some)
own-initiative inquiries only in the past few years.

The roles summarised above demonstrate that the
EO acts as an ‘independent’ actor. From this perspective,
the cases where transparency represents a core issue are
the most significant, as they tend to concern the EP as an
institution at the heart of the ‘democratic life of the EU’
and as such clearly touch on its political responsibility.
Here the Ombudsman faces clear limits to its mandate,
and it has generally confined the inquiries to the legal el-
ements of the case (i.e., the respect for rules governing
public access to information). Some of these cases, how-
ever, had political repercussions for the Parliament, and
thus their salience lies in their ‘spin off’ effects. On one
hand, debates about sensitive issues such as the MEPs’
allowances have shifted into the public domain, and pres-
sure for more transparency increased. On the other hand,
more political debate within the EP itself was generated,
along with concrete action points.

In the context of own-initiative inquiries, the EO has
more clearly entered ‘political’ territory, on issues per-
taining to both the internal politics of the EU, as well as
its external relations. Both the trilogues and the TTIP in-
quiries have pushed the boundaries of institutional trans-
parency within the EU in significant ways. In these con-
texts, the Ombudsman has called upon the EP to exercise
its role as a representative institution.

Overall, the role of the EO seems to have evolved
over time and it has consistently not shied away from
assuming its role as an independent institution also to-
wards the EP.
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1. Introduction

When it comes to foreign policy, most parliaments play
a very different role compared to other areas of public
policy. Historically, foreign policy was a royal prerogative,
and it still is largely in the hands of the executive branch.
So too in the European Union (EU), where national gov-
ernments tend to dominate the making of foreign policy,
particularly in the area of the Common Foreign and Se-
curity Policy (CFSP). Avoiding constraints of democratic
procedures is one reason for moving foreign policy deci-
sions to the EU-level (Koenig-Archibugi, 2004). Foreign
policy is rarely enacted through legislation, which con-
tributes to reducing parliamentary involvement, and in
the EU, the treaty explicitly excludes legislation from the

CFSP (Article 24, Treaty on European Union [TEU]). Ac-
cess to information is another major obstacle for parlia-
ments in this field. Because executives own most of the
information—whether about operational plans or inter-
national negotiations—it creates an informational asym-
metry that disadvantages parliaments. In the words of
Raunio and Wagner (2017, p. 9), in the area of foreign
policy, “much of parliamentary activity focuses on get-
ting timely and accurate information”. Without appropri-
ate information it is difficult for parliamentarians to hold
the executive to account, particularly regarding activities
within international organizations.

At the EU-level, the European Parliament (EP) is bet-
ter placed than national parliaments to monitor and
oversee the Union’s foreign policy activities because it
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is in regular contact with the EU-executives.! According
to Article 36, TEU, the EP shall be consulted on the main
aspects and basic choices of the CFSP, and is entitled to
be informed about how those policies evolve. After the
entry into force of the Lisbon Treaty, the EP has to give
consent to international agreements, and as a corollary,
is to be informed at all stages of the decision-making pro-
cedure (Article 218(10)) (see Abazi & Adriaensen, 2017,
in this issue).? Neither article is explicit about the scope
or depth of the EP’s right to information. Therefore, the
EP has made an effort to impose its own interpretation of
the Parliament’s right to information, mostly against con-
siderable opposition from member states, but often with
at least some success (Rosén, 2015, 2017). In this article,
we assess two key agreements that have given the EP ac-
cess to documents in external relations, and ask: to what
extent do these contribute to the democratic accountabil-
ity of EU foreign policy?

As one of the main indicators of democratic quality,
accountability signifies the extent to which EU institu-
tions “can be—and are—held to account by democratic
forums” (Bovens, Curtin, & t’Hart, 2010, p. 5). Parlia-
ments are popularly elected and well suited to perform
this task, but parliamentary involvement should not au-
tomatically be equated with democracy. One also has
to assess the quality of the arrangement for access to
information in order to judge if these really enhance
the preconditions for democracy (cf. Stie, 2013). Based
on a deliberative reading of democracy, we have dis-
cerned three dimensions of accountability relations to
evaluate the agreements and the practices they give rise
to: First, the interinstitutional relations between the EP
and the executive, secondly the intrainstitutional rela-
tions within the EP itself, and thirdly, the relationship
between the EP and the EU citizens. More specifically,
we look at two Interinstitutional Agreements (llAs) that
the EP and the Council have concluded on access to doc-
uments. In 2002, they agreed an |IA concerning access
by the EP to sensitive information of the Council in the
field of security and defence policy.? This agreement
established an arrangement whereby five Members of
the EP (MEPs) can peruse documents that the Council
finds necessary to withhold from the public. A decade
later, subsequent to the changes in the Lisbon Treaty,
another IIA was concluded, this time on access to clas-
sified documents held by the Council on matters except
CFSP.* Through this agreement information is available
to a broader range of MEPs, albeit limited to members
of the relevant committee as well as other specialised
EP bodies.”

As shown below, these agreements raise diffi-
cult dilemmas when viewed as potential vehicles for
democratisation of EU foreign policy. These pertain
mainly to the internal relationship between those MEPs
who get, and those who do not get, access to confiden-
tial information and to the relationship between the EP
and Union citizens. We argue that how these relation-
ships are organised and practiced affect the normative
authority by which the EP can claim to speak on behalf
of its electorate. Given that there are a series of strings at-
tached to accessing these documents, what is the demo-
cratic net-worth of such IlAs to the EP?

2. Assessing the Democratic Credentials of the
Interinstitutional Agreements: An Analytical
Framework

Secrecy in foreign policy is often claimed to be required
to protect national security and interests of the state
(Hill, 2003). However, the inherent threat of secrecy is
that it “obstructs the standard mechanisms for oversight
utilized by representative democracies—elections, pub-
lic opinion and deliberation” (Curtin, 2014, p. 4). In a
democracy, access to information is a “precondition for
the establishment and maintenance of realistic account-
ability mechanisms” (Stie, 2013, p. 44). Although one
could argue that there are legitimate reasons to keep se-
crets in foreign policy, if parliaments are to hold the exec-
utive to account, they need access to information, includ-
ing sensitive documents. How, then, can we go about as-
sessing whether the llAs strengthen the accountability
mechanisms in EU foreign policy?

Bovens et al. (2010, p. 35) define accountability as
a social “relationship between an actor and a forum,
in which the actor has an obligation to explain and to
justify his or her conduct, the forum can pose ques-
tions and pass judgment, and the actor may face conse-
quences”. Because we want to analyse whether the llIAs
have strengthened the EP as a democratic accountabil-
ity forum, we apply a democratic reading of this defini-
tion, where accountability requires popular control with
decision-making, and can only be met if “an arrangement
or regime enables democratically legitimized bodies to
monitor and evaluate executive behaviour and to induce
executive actors to modify that behaviour in accordance
with their preferences” (Bovens et al., 2010, p. 54). From
this definition, we derive the normative benchmarks and
dimensions applied in the analysis.

In this article, we have developed an analytical frame-
work anchored in the tradition of deliberative democ-

1 Who the main executive is depends on the policy area. For the CFSP it is mainly the Council and the European External Action Service, while for other
areas of external relations, the Commission is a key executive actor together with the Council. We do not include national parliaments in the current
analysis because they mainly have the possibility to control their respective national governments. Being situated at the EU-level, the EP can hold the

Council as a whole to account.

2 CFSP-agreements do not require consent, but the EP is to be kept informed throughout negotiations.

3.0J2002/C298/01.
40J 2014/C095/01.

5 We have chosen to focus on the agreements between the Council and the EP. This does not mean that we disregard the executive roles of the Com-
mission or the European External Action Service (EEAS). However, the Council still holds a firm grip on policy-making in EU foreign affairs, especially
security and defence policy, and is therefore an important, but also difficult agent, for the EP to hold to account.
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racy. Here democracy is understood as “a form of gov-
ernment in which free and equal citizens (and their rep-
resentatives), justify decisions in a process in which they
give one another reasons that are mutually acceptable
and generally accessible, with the aim of reaching con-
clusions that are binding in the present on all citizens
but open to challenge in the future” (Gutmann & Thomp-
son, 2004, p. 7; see also Forst, 2001). Bovens et als def-
inition of accountability sits well with a deliberative ap-
proach as they are both structured around a practice
of justification. However, in the democratic reading, the
challenge is how to institutionalise decision-making pro-
cedures that are sufficiently open and accessible to the
viewpoints of affected parties so that those in govern-
ment do not become too independent and insulated
from input and scrutiny of the electorate. In represen-
tative systems, parliaments play an important role in es-
tablishing such a link between decision-makers and cit-
izens in the public sphere® because they are founded
on the logic of contestation and discussion among di-
rectly elected politicians who represent a plethora of cit-
izens’ viewpoints. Even if parliaments fail to perfectly re-
produce the pluralism of viewpoints that exist in soci-
ety, they nevertheless represent the best institutional
approximation of how citizens can see themselves as au-
thors of the law without directly participating in decision-
making themselves. Hence, when assessing the demo-
cratic accountability potential of the IIAs, the normative
benchmark of deliberative democracy requires that they
improve the EP’s possibilities to facilitate arenas where
the EU’s foreign policy can be critically scrutinised against
the plurality of societal viewpoints. What kind of account-
ability relationships this would require in more concrete
terms can be structured along three dimensions.

Firstly, it compels a democratically elected body out-
side the executive capable of scrutinizing and control-
ling its powers. Hence, a crucial feature of parliaments
in their function as accountability forums is their ability
to exercise oversight independently of the agent. This is
difficult as there is an inbuilt information asymmetry per-
taining to the fact that the executive is the “owner” of
secret information, not only because it initiates policies,
but also because it obtains information through intelli-
gence services and/or diplomatic channels.” The basis
for being able to exercise control, is what Lester (2015,
p. 16) has identified as an issue of autonomy. This re-
quires that the accountability mechanisms “have an inde-
pendent and autonomous role from the overseen; that
they have a separate statutory basis for their operations,
and, thus, that their activities and decisions cannot be in-
fluenced by pressure from the overseen”. Crucially, this
entails the possibility that parliament can interrogate or
pass judgement on the executive, i.e. that holding to ac-
count has consequences or some form of sanctioning
power (cf. Bovens et al.,, 2010). For the EP, the ques-

6 Or between strong and weak publics as Nancy Fraser (1992) has termed it.

tion is whether it possesses some form of parliamentary
censure or veto that it can impose on the executive (or
threaten with), if it strongly disagrees with the activities
executed. Or it can mean the possibility of judicial re-
view, i.e. the opportunity to appeal to the Court of Jus-
tice of the European Union. Sanctions also encompass
less formal consequences—such as naming and shaming
through parliamentary questions that may have reputa-
tional costs (Bovens et al., 2010).

Secondly, the parliament draws its authority from
the fact that it is popularly elected and thus composed
according to a representative selection of viewpoints
among the electorate. To respect and reproduce this rep-
resentativity during the account-holding process is vital
in order to maximise the likelihood that all relevant view-
points are included. In addition, it minimises specula-
tions about the forum’s discussions being dominated by
private and strategic considerations rather than being
an arena where foreign policy is scrutinised and consid-
ered for its conduciveness to the public good (Chambers,
2004). To be able to pose meaningful questions, probe
intelligently into the executive’s activities and pass judge-
ment on behalf of the citizens, parliamentarians must
have access to relevant documents. However, in many
other countries, not all members of parliament have ac-
cess to confidential documents, and this is also the case
in the EU. In cases where the accountability forum meets
behind closed doors (Abazi, 2016), there is always the
risk that discussions become biased or narrow (cf. Cham-
bers, 2004). In these situations it is vital that the account-
holding situation is still subject to a critical and balanced
treatment from across the political spectrum of view-
points represented in the EP plenary. Hence, for a subset
of MEPs to legitimately claim to act on behalf of the EP as
a whole, it will, at a minimum, have to somehow reflect
the overall composition of the chamber.

Thirdly, that parliament or a subset of parliamentar-
ians knows state secrets have little democratic value if
that information is not somehow shared with the public.
How else can parliamentarians claim to be speaking on
behalf of Union citizens? Consequently, although some
MEPs have privileged access to information, at some
point, they must demonstrate to their voters how they
have made use of that information to keep the execu-
tives in check. This would mean that the EP provides
the public with information on the reasoning behind de-
cisions (cf. Mansbridge, 2009). One could for instance
imagine that the EP has a plenary debate about the CFSP
where MEPs lay out the reasons for supporting/ not sup-
porting the EU’s activities. Based on these justifications,
members of the public can then assess whether they
think MEPs have done a satisfactory job keeping score
on the executive. In the case of particularly important—
or particularly contested—decisions, it may not suffice
that MEPs receive information in secluded fora. In some

7 The principle of originator control is a further disadvantage to the EP because third parties, including member states, can decide not to disclose docu-

ments they have provided to the EU (Curtin, 2013).
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situations it may be necessary that the public is aware
of the positions and arguments of the different parties
involved in the decision-making process in order to be
able to reach an informed opinion.

Nevertheless, exceptions to the standard of trans-
parency can only be dealt with through special rules
which narrowly delineate how and when secrecy is jus-
tified. As these rules allow for secrecy, it is crucial that
they themselves have been vetted in a publicly accessi-
ble decision-making process prior to their application. In
the words of Thompson (1999, p. 185): “Secrecy is justi-
fiable only if it is actually justified in a process that itself
is not secret”. In the case of the IlAs, this means that the
rules for secrecy have been discussed in parliamentary
fora open to the public. Furthermore, rules and proce-
dures of secrecy—such as classification rules—should be
transparent (Curtin, 2013).

The three dimensions highlight inter-connected fea-
tures of the accountability relationship (1) between gov-
ernment branches; (2) between subsets of MEPs and the
EP as a whole; and finally (3) between the EP and Union
citizens, which together put us in a position to discuss
if the EP’s role as a democratic account-holder in for-
eign policy have been strengthened through the I1As.2
In our analysis, we assess both the formal arrangements,
i.e. the text of the IlAs, and the practice resulting from
them. The data material consists of official documents
(EP-reports, parliamentary debates, minutes from the
Conference of Presidents in charge of the negotiations of
the llA, as well as Council working documents and drafts).
In addition, 34 interviews with politicians and officials
from the EP, the EEAS, the Commission, and the Council
have been conducted.’

3. The Interinstitutional Agreements (llAs)

Most IlAs are designed to facilitate cooperation be-
tween the EU institutions, but always within the bound-
aries of primary and secondary law (Eiselt & Slomin-
ski, 2006). Nevertheless, the substantive impact of such
agreements can be significant, and they are often sought
after by the EP in an attempt to carve out a greater role
for itself. With the development of EU’s security and de-
fence policy at the end of the 1990s and as a result of
the intention to exchange information with NATO, the EU
was put under pressure to reform its security regulations
(Reichard, 2006). The issue of how to protect sensitive EU
documents created two fractions with the EP and mem-
ber states who favoured a more open approach on one
side, and “states with a strong security interest” on the
other (Bjurulf & Elgstrom, 2004, p. 254). After two years
of negotiation, the IIA on access to sensitive information
in the field of security and defence policy was agreed

(Rosén, 2015). It established an arrangement where a
special committee of five MEPs gains access to sensi-
tive documents, i.e. documents classified as Top Secret,
Secret or Confidential. Documents can be requested by
the AFET-chairman or the EP-president, and must be con-
sulted in camera. The members of the committee must
have security clearance and are not allowed to record
or share information. While some attempts have been
made to replace the 2002-1IA, the talks have been at a
standstill for several years, and the agreement is there-
fore still in use.

While the Lisbon Treaty did not entail any significant
changes for the EP’s role in the area of CSFP, it had mas-
sive implications for the EP’s role in deciding on EU in-
ternational agreements (Ripoll Servent, 2014). The EP
gained consent powers over “virtually any international
agreement...of any significance” (Corbett, 2012, p. 249),
and shall be fully informed at all stages of the negoti-
ations (Article 218(10), TFEU). After the Treaty entered
into force, however, the EP faced considerable opposi-
tion from the Council in implementing the new provi-
sions. One of the main contested issues was the pro-
tection of classified information. Not until the EP had
refused consent to two international agreements, with
reference to the lack of information they had received,
was a new lIA agreed in 2012. The agreement was not
implemented until 2014, awaiting the process of mak-
ing the EP’s security rules equivalent to those of the
Council (EP#12). The new IIA established an arrangement
where information is made available to a broader range
of MEPs, limited to members of the relevant committee
as well as other specialised EP bodies. Compared to the
2002-I1A on security and defence, the new arrangement
is held—at least by some—to be more open in that more
MEPs gain access to information, instead of only a small,
preselected group (EP#6, EP#11).

4. Assessment: Have the IlAs Strengthened the EP as a
Democratic Accountability Forum?

4.1. Inter-Institutional Relationship between
Government Branches

The first dimension concerns the relationship between
government branches and addresses the extent to which
the llAs have strengthened the EP’s autonomy and its
ability to control and check executive power. The 2002-
IIA applies to the area of security and defence policy
where supranational institutions, including the EP, have
few formal rights and where Council decision-making
processes largely take place behind closed doors. Taking
this as a starting point, it could be argued that the 2002-
IIA provides insight into parts of the EU’s security and

8 It should be noted that the I1As do not in themselves establish complete accountability arrangements because they mainly deal with transparency and
do not involve a process of scrutiny as such. Hence, transparency should not be treated as coextensive with accountability (Bovens et al., 2010, p. 35),
but rather as a necessary (even if not sufficient) prerequisite for holding an actor to account (cf. Hood, 2010).

9 16 interviewees were from the EP (5 MEPs and 11 staff), 5 Commission staff, 4 from the Council secretariat, 6 from national delegations and 3 from
the EEAS. Interviews have been conducted between 2010-2017, in Brussels and over the telephone. All interviewees work with external relations, and
several have been involved with, or have closely observed, the negotiations of the two IIAs and/or the ensuing practice of the agreements.
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defence policy that would otherwise have remained se-
cret to the EP. According to one interviewee, prior to the
adoption of the 2002-I1A there was no other opportunity
to engage with the Council on classified issues (EP#6).
Others have described the agreement as “a substantial
step forward compared to treaty provisions on informing
the EP in terms of timing, scope and quality of informa-
tion” (Mittag, 2006, p. 15).

This point notwithstanding, a key criticism against
the 2002-11A was that the Council might still decide to
withhold documents from the EP (EP#4). According to ar-
ticle 2(2) of the IIA, the EP shall be informed about the
content of any sensitive information “required for the ex-
ercise of the powers conferred on the European Parlia-
ment by the Treaty on European Union...taking into ac-
count the public interest”. Documents are disclosed at
the request of the EP, and in order to know which doc-
uments to ask for, a list that is also classified has to be
consulted (EP#6, EP#12). This makes it difficult to get
a complete overview of all the existing sensitive docu-
ments, and when one does not know of a document, one
cannot ask for it (EP#11). The 2002-1IA also says noth-
ing about how and who will judge which documents are
necessary in cases of conflict. While there are no direct
consequences if the Council decides not to respect the
IIA, the Council has to pick its battles, and behind the
Council’s decision to grant access to sensitive documents
was the ambition to preserve a good working relation-
ship with the EP (NAT#1). Because the Council has not
yet refused access to the EP, the arrangement has not
been put to the test, but the fact that documents are in
the Council’s possession weakens the EP’s autonomy (Re-
ichard, 2006).

Another aspect concerns the extent to which the
2002-11A has increased the EP’s ability to interrogate or
pass judgement on the Council. Preliminary the answer
could be yes. The MEPs in the special committee re-
ceive regular oral briefings from the High Representative
(HR), during which the MEPs can express their opinions
on the Council’s activities and positions. In fact, rather
than accessing documents, the most frequent use of
the special committee has been for meetings with the
HR (EP#11). This practice was commenced under Javier
Solana, and has continued under Catherine Ashton and
Federica Mogherini. Here, MEPs have the opportunity to
ask several rounds of questions, and the arrangement has
been described as ‘very interactive’ as the HR engages
in answering questions and justifying positions (EP#6). In
other words, the special committee is not only informed,
but the Council via the HR, also explains and justifies its
activities. One could argue that since the special commit-
tee gains further insight into for instance details about
EU’s operations, it leaves them in a better position to

evaluate and judge the Union’s considerations and con-
duct, but there is still a lack of consequences should the
EP be dissatisfied with the arrangement. The constraints
on the EP’s autonomy emanating from the 2002-IIA be-
come even clearer when compared to the IIA from 2014.

The road to the 2014 agreement was a rocky one.
Shortly after the entry into force of the Lisbon Treaty, the
Commission and the EP agreed on a Framework Agree-
ment where a whole annex dealt with access to infor-
mation on international agreements, much according to
the EP’s preferences (Devuyst, 2014). To the EP, however,
it was important to receive information from the Coun-
cil, such as negotiation mandates, or agendas of Coun-
cil working group meetings, to be able to stay informed
about when and what the Council is debating (EP#12).
While the Parliament insisted that the negotiations in-
cluded all stages of the process—including the mandat-
ing period—the Council was adamant that the EP did
not have a role to play before the agreement was signed
(EP#9). During the negotiations on SWIFT, which was the
first international agreement subject to the new rules,
access to confidential documents was a key demand of
the EP (Meissner, 2016). Only a few weeks before the
EP refused its consent to SWIFT, the Council approached
it with a draft for a new IIA on access to classified doc-
uments. The draft was based on the 2002-IIA, whereby
a restricted number of MEPs could gain access to cer-
tain documents, on Council premises (Bornemann, Den-
zel, & Nadbath, 2014). With consent powers to back its
claims up, however, the EP did not accept all the Coun-
cil’s attempts to constrain access and was prepared to
use its new powers to push its will through if the Council
did not concede to its demands. As a result, the new IIA
contained a set of provisions closer to the EP’s position.
The EP was particularly pleased having obtained provi-
sions for access to classified information by staff, that
security clearance is not necessary for documents be-
low the level of EU confidential, and that “access will be
given as appropriate depending on the dossier, to rappor-
teurs, shadow rapporteurs or all committee members”.10
Thus, it is clear that the EP was able to set the premises
to a much greater extent in the case of the 2014-IIA,
compared to the 2002-1IA. In addition, the Lisbon Treaty
strengthened the EP’s ability to impose consequences, in-
cluding in the area of CFSP.

The EP has also twice taken the Council to the CJEU
in order to ensure it remains informed about negotia-
tions of CFSP-agreements.!! In both cases, the EP argued
that the Council had concluded agreements on transfer
of captured pirates—one with Mauritius and one with
Tanzania—without informing the EP. On both cases, the
Court ruled in favour of the EP, and annulled the agree-
ments on the grounds that the EP’s right to be informed

10 Report on the conclusion of an interinstitutional agreement between the European Parliament and the Council concerning the forwarding to and
handling by the European Parliament of classified information held by the Council on matters other than those in the area of the common foreign and

security policy, 18 July 2012.

11 prior to the 2014-11A, MEP int’Veld took both the Commission and the Council to Court—under the Regulation 1049/2001 on public access to
documents—for failure to disclose secret documents on the Anti-Counterfeiting Trade Agreement and the Terrorist Finance Tracking Programme re-

spectively (Abazi, 2015).
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had been violated.'? In its ruling, the Court underlined
that the Parliament’s right to be informed according to
Article 218(10) also applies to the CFSP, and that the rule
is “an expression of the democratic principles on which
the European Union is founded” (Parliament v. Council,
2011, para. 81). The EP and the Council appear to have
been interpreting the treaty, these recent judgements,
and the 2014-11A differently. The Council is not prepared
to transmit documents automatically (see Hillebrandt,
2017, in this issue), which leads to a problem similar to
that of the 2002-IIA, where the EP has to know in ad-
vance which documents to request (EP#12, EP#13).13
Finally, being able to rely on the advise from staff is
crucial to the autonomy of the MEPs. Elected representa-
tives are rarely experts in particular fields, but politicians
with general knowledge. They need supporting staff who
can provide them with expert information to interpret
and decipher highly technical information. Generally, the
executive branch has direct access to a more compre-
hensive apparatus of in-house competence than parlia-
ments. This is even more acute in the EU where the EP is
reliant on information from other actors such as the Com-
mission or NGOs, since its staff can be limited (EP#14,
see also Dobbels & Neuhold, 2014). When information is
classified, this asymmetry is further deepened as is con-
firmed by one of our interviewees: “when you are not
knowledgeable and know the area you are completely
lost” (EP#5). The 2002-lIA where access to sensitive in-
formation is exclusive to the five MEPs further illustrates
this point. Although staff is now allowed into the meet-
ings of the special committee, they are not allowed to
access sensitive documents (EP#11). The EP has tried to
alleviate this problem by selecting experienced MEPs to
sit in the special committee. For example, former French
general Phillippe Morillon was for several years a mem-
ber of the 2002-11A special committee, and “probably got
access to more information than any other MEP would
have” (EP#1). In comparison, the 2014-1IA is more accom-
modating as it allows access to parliament staff along
with the committee MEPs, but only those who have been
designated in advance as need-to-know, and are secu-
rity cleared (Article 4(4)). MEPs who do not have such
staff available, can get frustrated because they are not
allowed to talk to their assistants after having read doc-
uments in the secure reading room. This makes their job
harder both because the documents are technical and
because it is difficult to know what is not included in
the documents (EP#10, EP#16). The presence of staff, al-
beit restricted, heightens the likelihood that MEPs under-
stand and know what they are looking at and thus makes
them better equipped to do their job as account-holders.
However, one could argue that a potential dilemma
remains: Even if some MEPs—be they few or more
numerous—are allowed to access classified documents,

12 C-658/11 and C-263/14.

this in itself is not enough to guarantee a democratic pro-
cess. One also has to assess to what extent they reflect
the overall composition of the EP as a whole.

4.2. Intra-Institutional Relationship between a Subset of
MEPs and the EP as a Whole

Parliaments are special because their core purpose is to
accommodate and voice a wide spectrum of views as
authorised through periodic elections. Hence, based on
the electoral outcome, their normative authority stems
from how successful they are in approximating and insti-
tutionalising this representative set of viewpoints—not
only when parliamentarians act as a collective in plenary
sessions, but also when they convene in smaller groups
and committees to conduct parliamentary tasks on be-
half of the body as a whole. Hence, the composition of
EP-committees and the conditions under which interac-
tion between plenary and committee meetings are or-
ganised are crucial in order to maximise the likelihood
that all relevant viewpoints are included in the commit-
tee discussions (Stie, 2013).

The arrangement in the 2002-I1A allows five MEPs ac-
cess to sensitive documents through participation in the
special committee. There is little open information—in
the IIA itself or in the EP’s rules of procedure—about
how and according to which criteria the Conference of
Presidents selects the members of the special commit-
tee.l® Based on the interviews, it seems that the EP’s
method has shifted slightly. There has for instance been
a heated debate about whether or not the chair of the
Security and Defence Committee should have a perma-
nent seat, as is the case for the AFET-chair. Furthermore,
although the goal has been a composition according to
party groups, there are indications of a more pragmatic
approach. As mentioned above, experienced MEPs have
been preferred in order to maximise the information
flow to the EP within the rather narrow limits of the IIA.
Even if it can be argued that the inclusion of experienced
and knowledgeable MEPs can be an important asset to
the special committee, knowledge and experience are al-
ways incomplete. It is thus vital to avoid that the selected
MEPs’ backgrounds are so similar that certain positions
get more attention and backing than if they had been
confronted with other viewpoints.

Against this background, it therefore seems unlikely
that it is possible to reproduce the plurality of views in
the EP as a whole during the meetings in the special com-
mittee. The problem is not necessarily that the special
committee is closed during session. In many cases ac-
countability can be saved by making the information from
the meetings known ex post, but because secrecy is not
temporary, the link between the open EP plenary and
committee settings, and the closed sessions of the spe-

13 As part of the new IIA on better law-making, the EP, Council and Commission have committed themselves to negotiate improved practices for
information-sharing in the context of the treaty as well as the recent Court-rulings (0J 2016/L123/01).
14 One of the authors did obtain the names of the MEPs on the special committee by filing a request for document. So the information is not secret, but

hard to obtain.
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cial committee, is effectively disconnected. This represen-
tativity problem is exacerbated by the practice that the
2002-11A has given rise to, where the HR also gives regu-
lar oral briefings to the special committee.’ If we merely
apply an institutional power perspective, one could ar-
gue that despite restrictions, the development of this
practice has clearly strengthened the Council’s obligation
to inform the EP about matters concerning security and
defence. From a democratic perspective, however, the
problem is that the debates between the five MEPs and
the HR can be too narrow and fail to “reproduce the plu-
ralism of the public in the private” (Chambers, 2004, p.
390). As the special committee is not composed of a rep-
resentative selection of elected participants, neither the
plenary nor citizens can be sure that all possible positions
represented in Parliament as a whole have been voiced
and taken into consideration. The risk is that debates are
dominated by private reasons instead of public reasons
which means that the arguments presented are not ar-
guments that all could generally accept if they were pre-
sented in a publicly open debate (i.e. egoistic and self-
interested reasons). In this sense, the arrangement vio-
lates the representative nature of the EP. Interviewees
underline that the members of the special committee
can share some of the information they receive during
the oral briefings (EP#11). However, there are no clear
guidelines in the 2002-11A itself, as opposed to the 2014-
IIA, where it is explicitly stated that classified information
“provided orally...shall be subject to the equivalent level
of protection” as written information (Article 6(5)). Fur-
thermore, information up to the level of EU Confidential
may be discussed in camera (Article 6(6)). Thus, on the
one hand, the members of the special committee get ac-
cess to much more information than is provided for ac-
cording to the 2002-IIA. On the other hand, it is not clear
just how far they are able to use that information beyond
the meetings in that particular committee.

The number of MEPs who are granted access to clas-
sified documents under the 2014-IIA—particularly when
it comes to documents below the category of Secret
and Top Secret—are at least higher than in security and
defence policy. Moreover, the latter agreement organ-
ises access to classified documents around the relevant
permanent committee and/or other specialised bodies
where the selection criteria are not only formally reg-
ulated and publicly available in the rules of procedure,
but also composed according to the numerical strength
of the political groups. This increases the likelihood that
committee meetings are not merely dominated by par-
ticular views, but reflective of the plurality of views in

the Parliament as a whole. In this sense, it can be argued
that the 2014-11A has a stronger internal democratic an-
choring than the 2002-11A. Having said this, it should be
noted that 2014-I1A favours some committee MEPs over
others, particularly rapporteurs and committee chairs.
This inbuilt inequality, which is prevalent in most of EU-
legislation, may skew discussions and let the positions
of the rapporteurs and committee chairs dominate over
other relevant viewpoints.

A recent study by van den Putte, de Ville and Orbie
(2015, p. 55) shows that not all the members of the In-
ternational Trade Committee (INTA) agree that they are
actually receiving the information they are entitled to:
“Liberal MEPs, who generally have a good relationship
with DG Trade...argue that they are treated in the same
way as the [Council’s Trade Policy Committee], while
more left-wing MEPs and the Greens believe that the dis-
closed information is rather vague and selective”. Sensi-
tive documents (for example, containing detailed Com-
mission negotiating positions), are only distributed to
a limited number of INTA members”. The negotiations
on the Transatlantic Trade and Investment Partnership
(TTIP) between the EU and the US were a game changer,
particularly with regards to transparency.'® After heavy
criticism of the way in which the EU conducted the nego-
tiations with the US, the Commission launched its new
transparency strategy in November 2014 where it sug-
gested more extensive access to TTIP documents, a re-
view of the classification of trade information, and to
provide broad access to all MEPs (and where necessary
staff members).!” In the end, all MEPs could access doc-
uments pertaining to the TTIP negotiations.'® Even if, ac-
cording to Meissner (2016, p. 282), “the EP has never
been so well informed as in the TTIP negotiations”, there
is @ remaining problem pertaining to what MEPs who
gain access can do with that information. Some have ar-
gued that the existing restrictions “prohibit governments
and MEPs from initiating a detailed analysis of the agree-
ment with their advisors and colleagues, as sharing in-
formation with third parties is strictly forbidden”.'® Thus,
although the access to information under the 2014-11A is
advantageous compared to the 2002-1IA, the balance be-
tween parliamentary and public access is still a problem
for processes of democratic accountability.

4.3. Relationship between Accountability Forum and
Citizens—Parliamentary Versus Public Access

Democratic accountability hinges on the oversight body’s
ability to connect with and demonstrate to its principals,

15 This de facto extension of the function of the special committee has also never been publicly debated.

16 |t should be noted, however, that although TTIP is expected to set a precedent for future negotiations, most interviewees underline the particularities
of these talks, and so far, there are few concrete changes made to the practices and procedures of other trade negotiations. International agreements
beyond trade is another matter, which is why the three main EU actors have started talks on a new IIA on access to documents concerning international

agreements.

17 press release, Commission, 25 November 2014, retrieved from http://europa.eu/rapid/press-release_IP-14-2131_en.htm
18 press release, INTA, 2 December 2015, retrieved from http://www.europarl.europa.eu/news/en/press-room/20151202IPR05759/all-meps-to-have-

access-to-all-confidential-ttip-documents

19 MEP Heidi Hautala, 10 July 2014, retrieved from http://ttip2016.eu/blog/ttip%20ecj%20transparency.html
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i.e. the citizens, how it has conducted its role as demo-
cratic scrutiniser of executive power. As noted above,
democracy can accommodate some secrecy, the ques-
tion is how the IlAs strike the balance between secrecy
and transparency.

In the general legal framework on access to EU docu-
ments (Regulation 1049/2001), sensitive documents en-
compass information that protects “essential interests”
or specific areas, “notably public security, defence and
military matters”. According to one interviewee, the term
“notably” is like saying that “anything goes. It is very
open-ended and it could be misused” (EP#4). Other in-
terviewees argued that there is an acceptance within the
Parliament that this restrictive model can be justified for
security and defence, but not for other fields (EP#2). MEP
Brok, who negotiated the 2002-IIA for the Parliament, ar-
gued at the time that it was crucial to guarantee the nec-
essary secrecy of certain documents but that the rules
also had to maintain the level of transparency that the
public expects from parliament (EP-plenary, 5 Septem-
ber 2000). This illustrates the central dilemma in the
discussion about how to balance openness and secrecy:
“Democracy requires publicity, but some democratic poli-
cies...require secrecy” (Thompson, 1999, p. 182). Hence,
all sensitive documents should not be accessible, as
some information may seriously undermine the security
of the EU and its member states, and even mean that
lives are put at risk. Most national parliaments have par-
ticular provisions and procedures that protect sensitive
information. Thus, restraints in themselves need not be
undemocratic, but they have to be qualified.

This point has been meticulously demonstrated in
the recent work of Deidre Curtin (2013, 2014). She ar-
gues that in the EU there is “virtually no substantive
internal control to combat over-classification” (Curtin,
2013, p. 456). This is confirmed by some of our intervie-
wees, who argue that over-classification is becoming a
major problem (EP#4). If such a practice is widespread,
for whatever reasons, it undermines the terms on which
secrecy can be accepted in the first place. In institution-
alising secrecy rather than openness as default proce-
dure, the Council runs into a problem of how to justify
in whose name or on whose behalf it can legitimate and
maintain such a practice.?® To automatically classify doc-
uments without qualifying why this is necessary and rea-
sonable is incompatible with a democratic accountabil-
ity perspective, because the reasons for secrecy are in
themselves in need of scrutiny and justification (Cham-
bers, 2004, p. 389).

The 2002-11A was negotiated by a small team of MEPs
and various presidencies, and when debated in plenary,
the terms were already settled. After MEP Brok had pre-
sented his report, there was a short discussion where sev-
eral MEPs expressed their hesitations about the agree-
ment. MEP Martin said: “the way in which this has been
negotiated is not exactly exemplary, and the fact is that,
in the final analysis, we are faced with a take it or leave

20 For a counter argument, see Galloway (2014).

it situation”. Curtin (2014, p. 692) has argued that “[t]he
procedure involved in such negotiations means that se-
crecy is applied to the process itself even when there
can be no issue of necessity to negotiate behind closed
doors for reasons of security or otherwise”. At the same
time, the Conference of Presidents, which consists of the
party groups chairs and the EP-president, mandated the
negotiations, and its (edited) minutes are publicly avail-
able. The Conference of Presidents is also representative
in the sense that it gives voice to all party groups in the
chamber. Nevertheless, although discussions about the
negotiations did not take place in total secrecy, Union cit-
izens were far from exposed to a publicly accessible de-
bate on if and when information can be kept secret. In
other words, the democratic problem pertaining to these
decision-making processes is that they violate the prin-
ciple that (at some point) “the decision to keep a deci-
sion or policy secret should be made publicly” available
(Thompson, 1999, p. 193).

However, one thing is the procedure for reaching
agreement on justified secrecy, another challenge is to
exercise these rules in concrete policy situations. A for-
mer member of the 2002-llA special committee de-
scribed its work as a “bad le Carré-novel” where they
were given secret documents—following the strict pro-
cedures of leaving mobile phones outside, not taking
notes—and then ended up receiving documents contain-
ing information that had already been made public in
the press. This is not something unique to the EU, most
parliaments have procedures for privileged access for se-
lected MPs. But the democratic problem that arises is
that (s)he is no longer at liberty to discuss the issues in
question neither with fellow MEPs nor in public if and
when (s)he receives the information in classified form.
The 2014-IIA creates a similar tension. The balance be-
tween parliamentary and public access to documents
and information is a dilemma that preoccupies several of
our interviewees from the EP. Those who are more prag-
matist argue that the EP’s ability to scrutinise the Coun-
cil’s external activities has greatly increased. The counter-
argument, from an idealist perspective, is that the Coun-
cil retains the upper hand—at the expense of democ-
racy. One interviewee emphasised that it is valuable to
be able to check that information from other sources is
correct, but that it can be difficult to discuss the same
issues freely afterwards—fearing that one might leak se-
cret information (EP#10).

At the end of the day, it is the EU citizens who will
judge. The recent debate on TTIP provides a good illus-
tration of what is at stake. While the transparency ini-
tiatives following the TTIP negotiations have made more
information accessible to the public at large, criticism
against the secluded character of the negotiations con-
tinue (see Coremans, 2017; Gheyle & De Ville, 2017; both
in this issue). This may be a consequence of the differ-
ent standards used to assess how much transparency is
enough. It can, however, also be taken as a sign that

Politics and Governance, 2017, Volume 5, Issue 3, Pages 51-61

58



& coGITATIO

Union citizens do not trust and accept that the Euro-
pean elites conduct entire negotiation processes behind
closed doors on trade deals that will greatly impact their
daily lives. In other words, there may be situations where
the nature of the cases (e.g. if they are particularly con-
tested and/or if they directly affect people’s lives) re-
quires more transparency. In such situations one could
argue that parliamentary oversight committees should
be authorised to make an executive-independent deci-
sion to move scrutiny discussions from a secret and over
to a publicly accessible setting. As we have seen, nei-
ther of the two IlAs provide the EP with such possibili-
ties. Rather, in effectively putting a muzzle on them, it is
doubtful whether the EP can represent a strong enough
safeguard against unjustified executive secrecy and thus
act reliably in its role as democratic accountability forum,
even if it might want to.

5. Concluding Remarks

However one approaches questions of secrecy, trans-
parency and democratic accountability, it is important to
remember that the practice of withholding certain types
of documents and information from the public at large,
while conveying it to a selected group of parliamentar-
ians, is a well-known practice in countries all over the
world. As a result, it makes little sense to use the ll1As and
the ensuing practices only to lambast the EU for its demo-
cratic deficit. Rather, the implication of this analysis is to
point at a problem that runs through foreign policy and
external relations on a global scale, to illustrate what the
democratic dilemmas are, and why they arise and often
also persist.

The main purpose of the two IlAs discussed in this ar-
ticle, isto enhance transparency in the EU’s foreign policy
by allowing the EP (varying degrees of) access to sensi-
tive information while at the same time accommodating
the need for secrecy. It can be argued that the llAs have
reinforced the EP’s role in EU foreign affairs, by giving it
access to information to which it was previously denied,
but this increase in power does not automatically entail
a strengthening of the EP as a democratic accountability
forum. Both IlIAs (even if there are differences between
them) fail to maximise the likelihood that the plurality
of views in the EP as a whole is reproduced in the meet-
ings of the oversight committee. However, the main rea-
son is that the citizens are largely deprived of possibilities
to gauge how their elected representatives exercise their
role as guardians of executive power. As a result, the EP
risks being conceived more as a “runaway guardian” than
as a democratically authorised representative assembly.
Short of meeting the democratic standard, it could still
be argued that the llAs contribute to making EU foreign
policy less prone to power abuse or badly informed de-
cisions because a more diverse set of actors are familiar
with what is going on and can raise questions and objec-
tions to avoid the pitfalls of group-think, bounded ratio-
nality etc. Thus, the net-worth of the IlAs is therefore that

they have contributed to make EU foreign affairs secrets
shallower (cf. Pozen, 2010) and in this sense less incom-
patible with democratic decision-making. At the same
time, the analysis has demonstrated how and why there
is a crucial normative difference between being able to
advance the parliamentary power base in foreign policy,
and becoming empowered to serve the citizens through
a democratic accountability forum.
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1. Introduction [So] the Council said, like: ‘It is very important that
that piece stays secret, because it’s very sensitive....
Then one...judge asked: ‘Yes, you say that secrecy is
needed to...protect the negotiations...”—[and] then
he clearly referred to ACTA [the Anti-Counterfeiting
Trade Agreement]—‘[But] hasn’t it been shown that
exactly a lack of transparency is a threat to those ne-

gotiations?’ (respondent #1, interview April 17, 2014)

In 2012, an applicant filed a case before the General
Court of the European Union to contest the Council’s de-
cision refusing access to parts of a document. The doc-
ument was a Council opinion concerning the legal basis
to be used for an agreement between the EU and the
United States concerning the so-called Terrorist Finance
Tracking Programme (SWIFT/TFTP) agreement, and the

applicant, Sophie in ‘t Veld, a member of the European
Parliament (MEP). Dissatisfied with the negotiation infor-
mation received internally via the European Parliament
(hereafter: Parliament), she decided to seek access to
the document in question via the public route. When the
General Court ruled in favour of most of In ‘t Veld’s pleas,
the Council appealed. An attendant at the public hearing
of the appeal case describes the following exchange be-
tween the Council’s legal counsel and a judge:

The Court of Justice subsequently upheld the initial
judgment.

The above-described episode stands out for a num-
ber of reasons. Although the law on access to documents
(Regulation 1049/2001) is intended for the broad pub-
lic, it was used by an institutional actor. And while insti-
tutional arrangements are in place for MEPs to receive
privileged information, In ‘t Veld still chose the public
access route. Moreover, she apparently received wider
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access as a citizen than the Council had initially been
willing to grant her in her capacity as an MEP. Finally,
both the applicant and the Court connected the issue
of transparency (i.e., access for the general public) with
the Parliament’s need of information in order to exercise
its right of assent (a matter of institutional politics). The
question may well be asked what caused this seemingly
unusual use of the transparency policy.

Up until now, transparency has been primarily re-
garded as a thermometer of the relation between
the Council of the EU and the public at large (e.g.
Curtin, 2013; Hillebrandt, Curtin, & Meijer, 2014; Maiani,
Pasquier, & Villeneuve, 2011; Novak, 2013). Relatively
limited attention has been devoted to the central role
that instruments play for the creation of public access
play in inter-institutional information politics. This is the
case even when much evidence suggests that in practice
transparency and inter-institutional information are con-
nected in various ways (e.g. Bjurulf & Elgstrom, 2004;
Reichard, 2013; Rosén, 2015). The fact that the Foreign
Affairs Council (FAC) represents something of an outlier
in the Council in terms of the stunted advance of trans-
parency is partially explained by the traditional norm of
limited transparency in the area of foreign policy (Curtin,
2013, p. 453; Hillebrandt, 2017; Puetter, 2014). Yet the
Council’s policy of limiting transparency in the area of for-
eign affairs makes it all the more puzzling that other in-
stitutions engage with it so extensively. The Parliament,
which experienced its own information limitations in in-
teractions with the Council, appears to have taken the
lead in this regard (Curtin, 2013, p. 445).

Recent scholarship highlights the diverse range
of informational arrangements that support inter-
institutional coordination in the European Union (EU),
and their shortcomings (see e.g. Abazi, 2016; Brandsma,
2013; Maurer, Kietz, & Volkel, 2005; Rosén, 2015). Some
of this academic work makes reference to the trans-
parency rules, yet it only does so in passing, maintaining
the focus primarily on information required for parlia-
mentary oversight. This article seeks to address this gap,
offering a structured analysis of the manner in which
transparency acts as a platform for institutional politics.
In particular, it argues that the Council’s transparency
policy has offered other institutions, notably the Parlia-
ment, the means to exercise significantly more influence
over the FAC than would otherwise have been possible.
Transparency has been used in turn as a lever, a bargain-
ing chip, or an alternative to institutional information
in ways that structurally rebalanced the institutional in-
formation relation between the FAC and the Parliament,
yet were largely unforeseen and unsolicited by the for-
mer. The article proceeds as follows. In the next section,
the concept of Council transparency and its role in insti-
tutional information politics is theoretically developed.
Section 3 offers an empirical account of the manner in
which FAC transparency’s three policy arenas enabled
or constrained the use of transparency as a ‘platform’.
Section 4 analyses the observed interactions between

transparency and institutional information politics in this
account in light of the theoretical framework. Section 5
concludes.

2. Council Transparency: Public Affair...and
Institutional Springboard

Transparency has been described as ‘the ability to look
clearly through the windows of an institution’ (De Boer,
1998). In the EU context, reality is more complex: be-
cause of the many institutions, the public may find it eas-
ier to see through some of the EU’s windows than others.
A parallel dynamic occurs in the information relations be-
tween the EU’s various institutions. Setting out from the
institutionalist notion that ‘information is power’ (Hall
& Taylor, 1996, p. 18), EU institutions are expected to
develop information strategies in order to increase their
influence on policy processes. Information struggles are
likely to be most acute in the relations between insti-
tutions acting as accountability forums and those per-
forming executive tasks (Abazi & Adriaensen, 2017, in
this issue). Traditionally, the FAC makes up such an ex-
ecutive institution. As the Council’s formation charged
with foreign policy, it stands at the centre of strate-
gic non-legislative decision making representing mem-
ber states’ common interests (Puetter, 2014). Its increas-
ing engagement in the area of trade policy moreover has
made the FAC’s extensive reliance on secrecy a growing
source of contestation (Leino, 2017). This ambiguous po-
sition of the FAC reflects in the first place on its trans-
parency policy, but extends to the institutional environ-
ment within which it operates. While the transparency
literature has explained the development of the policy
public of access to Council documents with a consider-
able degree of detail (e.g. Bjurulf & Elgstrom, 2004; Hille-
brandt et al., 2014), the role that this policy played in
institutional politics, particularly that of the Parliament,
has remained underexposed.

Following an institutionalist perspective, this article
sets out from the assumption that developing FAC trans-
parency is perceived as a potential opportunity by the
EU’s primary political accountability forum, the Parlia-
ment, while being perceived as a risk by those institu-
tions forming part of the executive branch, namely the
European Commission (hereafter: Commission) and the
European External Action Service (EEAS). As a result, the
policy not only serves the public but also affects insti-
tutional dynamics. The central question in this article
is how institutions use their involvement in matters of
Council, more precisely FAC transparency policy for pur-
poses of advancing or protecting their own information
position. To this end, it is important to first outline the
manner in which Council transparency policy functions,
and what potential opportunities it affords as a spring-
board for institutional ambitions.

EU transparency has emerged as a distinct policy with
a range of instruments, with public access to documents
at its centre (Hillebrandt et al., 2014). An overarching
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legal framework makes each institution—including the
Council and, by default, its formation of the FAC—? re-
sponsible for the disclosure of documents that it holds.
Transparency as a policy is constituted by its rules and
practices. Access to EU documents is governed by a cen-
tral legislative act, Regulation 1049/2001, which is speci-
fied and complemented by a number of lower-level rules.
The totality of rules stipulates under what conditions
and in what form the public gets access to FAC decision-
making information (e.g., where and how documents are
to be requested, how disclosure decisions can be ap-
pealed, etc.). These rules are subsequently implemented
in practice.

Like other policies, transparency is not only consti-
tutive, but also reflexive. The dynamics of rule-making
and implementation may lead the FAC to develop coping
strategies to maintain control over its information flows.
When such coping strategies solidify into routines, these
become informal norms regarding transparency (Helmke
& Levitsky, 2004). Where rules exist, sooner or later ac-
tors will contest their interpretation before a court. In the
case of the FAC, 16 cases were brought between 1994
and March 2017.2 Relative to other Council policy areas,
this number is very high, making up around 50 per cent
of all cases to which the Council was a party (Hillebrandt,
2017, pp. 215-216, 219-220). While the influence of ad-
judication must ultimately be deduced from the specific
content of the cases, these numbers do provide a firstin-
dication of the centrality of rule interpretation in the FAC
(Derlén & Lindholm, 2014).

The various components of FAC transparency policy
are shaped in three contexts of structured interaction,
which are here referred to as ‘arenas’. Each of these are-
nas presents institutional actors with a distinct set of
opportunities and constraints for the advancement of
their information position. A closer understanding of the
decision-making dynamics in FAC transparency is there-
fore required to uncover the opportunity structure of in-
stitutional actors at particular points in time, and identify
the motives guiding their actions in these episodes. De-
pending on the dynamics of the arena, transparency pol-
icy may offer institutions seeking more institutional FAC
information a lever, a bargaining chip, or an alternative
to existing institutional information structures, while in-
stitutions seeking to limit such information sharing may
use it as either a brake or an obstacle requiring circum-
vention. Finally, arenas may also offer no platform for in-
stitutional politics at all.

The first arena is that of contestation internal to the
FAC. In this arena, member states with opposing views
on transparency confront each other over the adoption
and implementation of internal transparency rules (e.g.
Galloway, 2014). Member states have the final say in
political decisions, however the Council secretariat staff,

particularly when more senior, are able to press their
mark on the decision-making process (Christiansen &
Vanhoonacker, 2008). The implementation of the trans-
parency rules remains entirely within the hands of Coun-
cil officials and the secretariat staff (Bauer, 2004), who
may end up aligning transparency rules with their work-
ing routines through informal norms (Novak, 2013). In
short, the management of the internal administration re-
mains a firm FAC prerogative, leading to the expectation
that internal actors will seek to reduce institutional en-
croachment by treating transparency policy as a brake
or alternatively, by circumventing the rules to limit the
access of outsiders, including other institutions. At the
same time, the rules are capable of creating rights for
outsiders, a fact that extends to individuals from other
EU institutions, who are enabled by the rules to request
access to documents like any other EU citizen (Rossi &
Vinagre e Silva, 2017, p. 45). As such, the transparency
rules could come to form an alternative to institutional
information channels in a policy area like foreign affairs,
where such channels are limited.

In the second arena, the (Foreign Affairs) Council op-
erates as a unitary actor facing external political con-
testation. Such contestation may take different forms.
In legislative decision making, the Council shares rule-
making powers with the Parliament, with the Commis-
sion holding the right of initiative. The adoption of Reg-
ulation 1049/2001 can thus be said to reflect a com-
promise between Council and Parliament positions that
was accepted by the Commission (Bjurulf & Elgstrom,
2004). Inter-institutional manoeuvring of the Parliament
is also described in terms of its pursuit of extended pow-
ers (Buitenweg, 2016; Rosén & Stie, 2017, this issue).
The Parliament’s legislative positioning on transparency
might then be viewed as a means of expanding access
to Council information, a search for negotiating collat-
eral regarding (wider) parliamentary oversight arrange-
ments, or a way of exercising public pressure on the FAC
(Crisp, 2014; Rosén, 2015), turning transparency into re-
spectively an instrument of inter-institutional policy, a
bargaining chip, or a lever. Not only the Parliament seeks
to influence the FAC’s transparency policy; the Commis-
sion and the EEAS may in their turn be concerned that in-
formation (non-)disclosure by the FAC undermines their
exercise of executive functions (Reichard, 2013, p. 328).

The third, judicial arena covers a type of contes-
tation that is qualitatively different from the first two
arenas. Here, contestation is structured along juridical
lines. This means that it casts the (Foreign Affairs) Coun-
cil against a litigant in front of the Court of Justice, in
a legal conflict over the interpretation of formal trans-
parency rules that spills over from the first or second
arena. At an early stage, the legal avenue of adjudication
was found to be available to applicants in spite of the

1 particular characteristics of transparency policy are generalisable to other EU institutions. Inside of the Council, the FAC forms only one out of several
policy formations. However, as the focus in this article lies on FAC transparency, hereafter reference is made exclusively to the FAC unless further

specification is required.

2 Namely, 14 actions against Council decisions to refuse access, and 2 actions contesting the legality of an adopted legal act. March 2017 marks the time

of this article’s submission.
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fact that the Treaty on European Union (TEU) explicitly
excluded jurisdiction for the Court of Justice in Common
Foreign and Security Policy (CFSP) matters (TEU, article
24(1), second indent). Other EU institutions may inter-
vene in transparency cases to advocate their own inter-
pretations of the rules in case, or bring an action contest-
ing the legality of an act. Member states have the same
prerogatives, meaning that conflicts in the judicial arena
can also emerge from purely ‘internal’ FAC conflict, and
‘mixed coalitions’ (Hillebrandt et al., 2014, p. 12). The
Court has a pertinent role in shaping the interpretation
of the rules governing access to FAC documents given
the large number of cases brought for adjudication,? its
structuring capacity, and the finality of its rulings (Rossi
& Vinagre e Silva, 2017). Needless to say, court judg-
ments can lead to interpretations of the transparency
rules that either enhance or limit other institutions’ in-
formation position.

The three arenas provide an analytically rigorous
overview of the manner in which change in the FAC’s
transparency policy enables or constrains institutional
information politics (Table 1). In reality, policy dynam-
ics are of course far less orderly and structured. Con-
flicts between institutions may be played out at various
times in different arenas, or even in multiple arenas at
the same time. Therefore, though analytically distinct,
developments in each arena cannot be seen separately
from the others. For example, when the FAC adopts in-
ternal rules, it must stay within the parameters of inter-
institutionally agreed legislation, while its implementa-
tion of the rules may provoke court action. Similarly, con-
testation by external actors or court adjudication may
cause the FAC to revise its internal rules or develop ad-
ditional informal coping norms. As a consequence, FAC
transparency and institutional information politics are
closely interlinked. The following section traces the man-
ner in which the three arenas of FAC transparency policy
enabled or constrained other institutions’ ambitions re-
garding their information position.*

3. FAC Transparency Policy: Development in the Three
Arenas

A (Foreign Affairs) Council transparency policy® began to
develop from 1993. It was shaped in different arenas of
policy making, shaping transparency both constitutively
and reflexively. This section offers an analytical descrip-
tion of the manner in which institutional actors were able
to advance their information ambitions through their in-
volvement in FAC transparency.

3.1. The Internal Arena: From Rupture to Closure

The attitude of the FAC towards transparency has tra-
ditionally been marked by ‘exceptionalism’ (respondent
#13, interview September 12, 2014). From the beginning
and throughout, the Council’s transparency rules have
included the protection of ‘international relations’ as a
mandatory exception (Council, 1993, article 4(1), first in-
dent; subsequently, European Parliament and Council,
2001, article 4(1), third indent). In practice, the FAC relies
on this exception very frequently, resulting in an access
refusal rate that far exceeds the Council average (Hille-
brandt, 2017). The internal rules and their implementa-
tion soon cast member states against each other. Four
member states (Denmark, Finland, the Netherlands and
Sweden) frequently opposed what they considered to be
a too narrow application of the transparency rules (Hille-
brandt et al., 2014).

In 2000, the Council’s new Secretary-General and
High Representative for the CFSP Solana oversaw a major
reform of the transparency rules. It was underpinned by
an emerging awareness of the need for a strong security
of information policy of which Solana was a strong propo-
nent (respondent #17, interview November 11, 2014). As
space precludes a detailed discussion of all changes, only
the most important are mentioned here.® Importantly,
the reformed rules placed CFSP and Common Secu-
rity and Defence Policy (CSDP) documents outside of

Table 1. FAC transparency policy as a platform for institutional information politics.

Arena Policy component

Constitutive Reflexive

(rules, practices) (informal norms, court interpretation)
Internal Alternative (+), brake (-) Circumvention (-)

External political
lever (+), brake (—)

Alternative (+), bargaining chip (+),

No effect

External judicial No effect

Alternative (+), brake (-)

3 Over the years, a total of more than 200 transparency disputes were adjudicated by the Court of Justice, see Rossi and Vinagre e Silva (2017, p. 1).
4 The empirical analysis is based on 20 expert interviews, a review of policy documents, EU rules and EU court judgments as well as quantitative datasets
of administrative appeals in access to document requests (N = 348) and documents placed on the online register compiled by the author. Details concer-

ning the interviews are provided at the end of the article.
5 See footnote 1.
6 See however Reichard (2013).
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the scope of the transparency rules (Council Secretary-
General, 2000),” and introduced the so-called ‘orcon’
principle, according to which classified documents sup-
plied by third parties could not be disclosed without the
originator’s consent (Council Secretary-General, 2000, ar-
ticles 2(1)(a), 3(1) and 4). Solana was supported in his ef-
forts by the incumbent French Council presidency. Swe-
den, which held the next presidency, oversaw the rever-
sal of the outright exclusion of CFSP/CSDP documents,
but retained the ‘orcon’ principle in new internal secu-
rity rules of 2001 (Council, 2001a).

After the adoption of Regulation 1049/01 (see next
section), the rule framework around foreign policy ‘ex-
ceptionalism’ became further entrenched (respondents
#15, interview September 12, 2014, and #17, interview
November 11, 2014; Galloway, 2014), while internal po-
litical contestation declined. The Swedish rules of 2001
reversing the ‘Solana Decision’ were adopted with the
requirement of only a simple majority of Council mem-
bers, suggesting the emergence of a new political bal-
ance (United Kingdom Government, 2000a). The rules
have thereafter remained in place with only minor (un-
related) adjustments (Council, 2011, 2013). The Decision
of 2001 further foresaw in the establishment of a secu-
rity committee and security office, both of which were
in place by the end of the year (Council, 2001b, annex,
part Il, section 1). The progressive expansion of the se-
curity regime occurred largely outside of the member
states’ involvement, being instead overseen by top of-
ficials from Solana’s cabinet (respondent #17, interview
November 11, 2014).

Once by 2001 the ‘exceptionalist consensus’ in the
FAC had been secured in the transparency rules, the
incidence of member state dissent in access refusals
plummeted. The (internal) depoliticisation of the trans-
parency question went accompanied by a ‘transparency
ceiling’. As the numbers of FAC documents placed on the
public register increased over time, the share of these
that were directly accessible actually declined by over 10
percentage points between 2002 and 2014. A likely even
larger number of documents is today not cited on the
register, making it practically impossible for outsiders to
know of their existence (Council, 2008, p. 1; Hillebrandt,
2017; respondents #10, interview September 10, 2014,
and #18, interview December 9, 2014). The circulation
of unnumbered and unregistered documents appears to
be particularly prevalent in the area of trade policy (re-
spondent #12, interview September 11, 2014).

3.2. The External Arena: Ever-Louder Knocking on the
Door

In terms of institutional interference in the FAC’s trans-
parency policy, the Parliament largely set the tone. The
Parliament’s institutional information rights as laid down
in the Treaties were initially rather limited (Reichard,

2013, p. 327), asituation that it was keen to change (Mau-
rer et al., 2005; EP plenary, September 5, 2000, as cited
in Rosén, 2015, pp. 389, 391). On several occasions, indi-
vidual MEPs relied on public access to documents rules
to bring attention to the FAC’s secrecy or to provoke ad-
judication. In doing so, they were aided by their institu-
tional platform. For example, MEP Hautala was only able
to request access to a CFSP document because she had
first learned about its existence from the Council’s an-
swers to her parliamentary question. The document in
question had been discussed in an informal body and dis-
tributed via the closed-circuit diplomatic Coreu network
(European Parliament, 1997, p. 48; respondent #18, in-
terview December 9, 2014).

At the end of 2000 and beginning of 2001, the Par-
liament coupled its influence in the negotiations on the
access to documents law foreseen by Article 255 of the
Treaty Establishing the European Community (TEC) (Am-
sterdam version) to the parliamentary access question
(Rosén, 2015, p. 389). It considered ongoing negotiations
on an inter-institutional agreement (I11A) regarding parlia-
mentary access to sensitive documents to progress in-
sufficiently. Faced with a closed-rank Council majority,
the Parliament’s protest against the ‘Solana Decision’ re-
mained ineffective (respondent #17, interview Novem-
ber 11, 2014; also Reichard, 2013, p. 331; United King-
dom Government, 2000b). Sustained pressure, however,
eventually began to work (see next section). While the
‘Solana Decision’ was initially deemed to form the basis
of the new Regulation on public access, only months later
this position was revised (United Kingdom Government,
2000a, 2000b).

The Parliament’s involvement as a co-legislator
clearly strengthened its negotiating position, as it forced
the Council to accept a ‘grand bargain’ that included,
next to a compromise on Regulation 1049/01 regarding
public access to documents, the prospect of parliamen-
tary access to classified information in the short term
(Bjurulf & Elgstrom, 2004; Reichard, 2013, p. 340; respon-
dents #5, interview June 24, 2014, #8, interview Septem-
ber 4, 2014, and #18, interview December 9, 2014). The
conclusion of an IIA on access to classified CSDP informa-
tion eventually led the Parliament to tone down its advo-
cacy of greater transparency, as its previous misgivings
were now largely addressed (European Parliament and
Council, 2002; Rosén, 2015, pp. 392—-394; respondents
#6, interview July 11, 2014, #11, interview September 11,
2014, and #13, interview September 12, 2014). A string
of parliamentary access to CFSP information agreements
subsequently ensued (European Parliament, 2010; Euro-
pean Parliament and Council, 2006; and most recently
European Parliament and Council, 2014).

In recent years, the basic paradigm of ‘exceptional-
ism’ became again challenged where the Council initiates
negotiations for international agreements. This is not in
the last place due to the Parliament’s growing Treaty

7 Earlier rules on classified information laid down in Council Decision 24/95 kept classified documents within the scope of access to documents. See

Council (1995), article 2.
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powers in this area (respondents #6, interview July 11,
2014, #11, interview September 11, 2014, and #13, in-
terview September 12, 2014). A new provision under the
Treaty on the Functioning of the European Union (TFEU)
article 218(6) now grants it the right of either consent
or consultation in all international agreements except for
those falling exclusively within the CFSP. Furthermore, in
all international agreements, whether non-CFSP or CFSP,
a revised provision entails that the Parliament ‘shall be
immediately and fully information at all stages of the
procedure’ (TFEU article 218(10), addition relative to the
original Amsterdam TEC article 300(2) italicised). It soon
transpired that the Parliament did not hesitate to vote
down agreements when it was dissatisfied with either
the negotiating outcome or process (respondents #11,
interview September 11, 2014, #13, interview Septem-
ber 12, 2014).2 This change in the institutional balance
(along with widespread public protest) also proved capa-
ble of moving the Commission’s generally reluctant posi-
tion on transparency on at least one important occasion.
In June 2013, the FAC debated the possibility of publish-
ing the Transatlantic Trade and Investment Partnership
(TTIP) negotiating mandate (a Council document). Even-
tually it maintained the document’s classification level at
‘restreint’ (respondents #3, interview June 3, 2014, and
#17, interview November 11, 2014). However, after a
group of over 250 NGOs in May 2014 submitted a pe-
tition calling on the EU to increase transparency of the
TTIP process, the Commission joined the chorus of critics
(Abazi & Adriaensen, 2017, in thisissue). In October 2014
the Council gave in and disclosed the document (Crisp,
2014; Quintanilla, 2014).

Other executive bodies have aligned with the FAC’s
‘exceptionalist consensus’. For example High Represen-
tative (HR) Ashton, who in December 2009 was ap-
pointed as an independent actor at the head of the EEAS,
prioritised the protection of member state and third
party intelligence, although with certain institutional in-
novations (respondents #4, interview June 4, 2014, and
#17, interview November 11, 2014). For senior CFSP
meetings in the Council, a routine was developed by
which the Council Secretariat submitted a very summary
draft agenda, while the EEAS in parallel submitted an
annotated agenda directly to the member states, pre-
venting outsiders from having references to the docu-
ment’s underlying agenda items (respondent #12, inter-
view, September 11, 2014). The EEAS has also champi-
oned regular informal contact with individual member
states to limit information flows (respondents #10 inter-
view September 10, 2014, #12, interview September 11,
2014). Ashton largely followed the line of her predeces-
sor in this regard. For example, Solana personally com-
mitted to a revision of the transparency rules towards
NATO before the FAC had taken a decision on the matter

(Reichard, 2005, p. 333). The introduction of the ‘orcon’
principle paved the way for an eventual EU-NATO intel-
ligence agreement (EUR-Lex, 2003). In the years there-
after, the Council adopted similar agreements with over
20 other third parties, including Ukraine, Turkey, and
the UN (Council Secretariat, 2007; Galloway, 2014, p.
678). The resultant rise of orcon-protected documents
has vastly increased the power of these parties over FAC
transparency.® In spite of constitutional guarantees pro-
tecting the principle of transparency (EUR-Lex, 2011, Ar-
ticle 4(2)), powerful intelligence partners such as the
United States exercise a de facto veto over disclosures
concerning documents to which it was a party (respon-
dent #1, interview April 17, 2014; also respondent #6, in-
terview July 11, 2014).

3.3. The Judicial Arena: Many Public Interests

In a relatively high number of cases, disputes over FAC
transparency, not in the last place concerning political
differences, ended up in the judicial arena. This is to an
important part due to the strongly legal orientation of EU
transparency, which affords wide opportunities for exter-
nal parties to litigate (Rossi & Vinagre e Silva, 2017).

The judicial arena stands out as the arena in which
the FAC has the weakest position. In contrast to the other
arenas where it enjoys respectively policy autonomy or
blocking power, in the judicial arena, the Court of Justice
has the final word. This observation is not as self-evident
as it may seem. The Council initially took the position that
the jurisdictional exclusion of the Court in CFSP matters
also applied to the question of access to documents in
this area (TEU, Maastricht version, article L; later TEU,
Amsterdam version, article 46). When MEP Hautala in
1998 brought a case before the Court of First Instance
(CF1)'? to seek annulment of the Council’s access refusal
(see previous section), the question of jurisdiction be-
came a point of law for the Court itself to answer (Hau-
tala v. Council, 1999, upheld upon appeal in Council v.
Hautala, 2001). As many as six out of fifteen member
states intervened,!! revealing a deep rift on this matter
within the FAC itself (Swedish Government, 1998). The
Court affirmed its jurisdiction and struck down the Coun-
cil refusal decision on grounds of proportionality. At the
same time, it established that it should not go beyond a
limited review that largely agreed with the Council’s ‘ex-
ceptionalist consensus’ (Hautala v. Council, 1999, para.
72; also Heliskoski & Leino, 2006, pp. 761-765). Conse-
quently, after the Hautala case no member state consid-
ered it necessary to intervene in an FAC-related trans-
parency case.

The Court’s ruling in the Hautala case set the tone
for a string of remarkably restrained judgments on FAC
transparency. In Kuijer | v. Council (2000), concerning

8 As was the case, inter alia, in 2010 with the SWIFT/TFTP and in 2012 with the ACTA.
9 A rough estimate on the basis of Bunyan (2014, pp. 3—4) suggests that the proportion of third-state documents classified restreint might be as high as

80 per cent or more.
10 The CFI was later renamed General Court by the Lisbon Treaty.

11 Namely France and Spain in support of the Council and Denmark, Finland, Sweden and the United Kingdom in support of Hautala.
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a CFSP report on asylum policy, WWF EPP v. Council
(2007), concerning documents about WTO negotiations,
and Besselink v. Council (2013), related to a draft man-
date for negotiations on EU accession to the European
Convention for the Protection of Human Rights, the
Court systematically reaffirmed its ‘hands-off’ approach
towards the Council’s application of mandatory excep-
tion grounds of the access regulation resulting in a lim-
ited, strictly procedural review as established in Hau-
tala. Particularly relevant is the Sison case (Sison v. Coun-
cil, 2005, and appeal, Sison v. Council, 2007; see also
Abazi & Hillebrandt, 2015, p. 835; Heliskoski & Leino,
2006, p. 753), in which the Court arguably went be-
yond the CFSP’s original ‘exceptionalist consensus’ in pro-
tecting FAC confidentiality, by finding that the Council
was justified in providing only a very brief explanation
of this refusal (Sison v. Council, 2007, para. 82). This
raised questions about the Court’s permissive attitude
towards the Council’s seemingly arbitrary application of
the international relations exception (Heliskoski & Leino,
2006, p. 756).

Although the Court played a modest role in demar-
cating the interpretative room for the Council’s trans-
parency rules, external actors within the EU institutional
system saw chances to use litigation as a pressure instru-
ment. The negotiations around Regulation 1049/01 and
the IIA on parliamentary access to CSDP documents can-
not be fully understood without this pressure. Soon af-
ter the adoption of the ‘Solana Decision’ in 2000, both
member states and the Parliament began proceedings
against this Decision (respectively Netherlands v. Coun-
cil, case dropped, with interventions by Finland and Swe-
den, and European Parliament v. Council, case dropped).
Both cases were clearly instigated with the primary objec-
tive of creating leverage over the Council in subsequent
negotiations. This is evidenced by internal doubts about
the cases’ viability, and the fact that the cases were with-
drawn once the desired result was in sight (respondent
#6; Rosén, 2015, p. 391). In the case of the Parliament,
the focus was foremost on its institutional access and
only indirectly on the transparency policy as such. This
explains why it initiated new proceedings over the trans-
parency rules after Regulation 1049/01 was adopted,
only to drop the case after an IIA was concluded (Euro-
pean Parliament, 2001, point 6; Rosén, 2015, p. 393).

In recent years, the Court has proven to be more re-
ceptive to parliamentary pressure on the FAC. This is epit-
omised by the In ‘t Veld case law which gave way to a
rather transparency-friendly doctrinal development (/n
‘t Veld v. Council, 2012, and appeal, Council v. In 't Veld,
2014, described in section 1 above). The Court’s review
of the Council’s refusal to grant access in this case re-
vealed a more transparency-friendly attitude than in ear-
lier foreign policy-related cases against the Council. This
change in position is likely to have been influenced by
the Court’s growing support for strengthening the Par-
liament’s right of institutional access, as evidenced in a

judgment related to another CFSP-related international
agreement handed down shortly before.'? The Court still
followed the review criteria set out in Hautala, but in-
terpreted them more strictly than it had done up un-
til then, insisting that the harm which would be caused
by disclosure must be ‘reasonably foreseeable and not
purely hypothetical’, and that to this end, such foresee-
able harm must be set out in a sufficiently concrete man-
ner. This new interpretation strengthened Court review
of the international relations exception in all but name
(Abazi & Hillebrandt, 2015, p. 839). Departing from its le-
nient position in Sison (2007), the Court insisted that in
spite of the Council’s wide discretion to determine harm
to the protected interest, it ‘remained obliged’ to explain
the risk of harm in sufficient detail (Abazi & Hillebrandt,
2015, p. 837).

4. Institutional Information: (How) Does Transparency
Make a Difference?

The empirical account of the other EU institutions’ rela-
tion to the FAC’s three policy arenas reveals that trans-
parency forms an important platform upon which institu-
tional information politics is played out. Particularly the
Parliament actively engaged in the FAC’s transparency
policy in response to new executive structures, while the
policy offered the Court a growing role as arbiter of in-
stitutional interactions. Against this stood increasingly
unsuccessful attempts by the Council, the EEAS and the
Commission to resist the expansion of information shar-
ing both with the Parliament and with the public at large.
Through its engagement with the FAC’s transparency pol-
icy, the Parliament thus managed to expand its informa-
tion base. Expanded institutional information however
did not necessarily promote further transparency: both
the ‘orcon’ principle and IlAs conspired against public ac-
cess, in favour of closed-door parliamentary access.

4.1. New Executive Structures and a Growing Role for
the Parliament

Transparency policy in the FAC has been to a large ex-
tent structured by the post-Maastricht policy terrain of
the CFSP, and it was in this context that the Parliament
eventually began to use transparency policy as a plat-
form for expanding its information base. In doing so, it
was confronted with the Council‘s CFSP institutional ar-
chitecture which was designed to ‘brake’ the influence of
transparency in this area. As the FAC turned into an intel-
ligence actor, third parties (e.g. NATO, the United States)
became stakeholders in the discussion in their capacity
of intelligence-sharer. The FAC had an interest in offering
strong guarantees of non-disclosure where these parties’
or member states’ intelligence was concerned, and con-
sequently leaned strongly towards secrecy in this mat-
ter, to the point where this acute awareness turned into
transparency circumvention. The other executive actors

12 The case European Parliament v. Council (‘Mauritius’), was delivered on June 24, 2014, 9 days before Council v. In ‘t Veld (2014).
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(EEAS, Commission) followed this line. In this regard, the
change, in 2009, of the HR from a Council insider to an
outsider was far from a hard transition.

Nevertheless, initially the FAC was internally divided
about the consequences of the ‘exceptionalist consen-
sus’ for transparency, which was most acutely visible
in the ‘policy battle’ over the reform of the classifica-
tion rules in 2000. By connecting the issue of trans-
parency with that of parliamentary oversight, the Par-
liament managed to use this conflict to its institutional
benefit, stepping up its demand for greater information
and oversight rights in the CFSP when this area began to
expand in the early 2000s. In doing so, it used its oppo-
sition against the classification rules and elements from
the transparency act for political leverage and bargain-
ing chips. Interestingly, the Parliament did not hesitate
to initiate court cases primarily to create further lever-
age. Meanwhile individual MEPs resorted to the public
access rules as an alternative to the underdeveloped in-
stitutional channels.

The Parliament’s involvement in FAC transparency
policy must thus be viewed as part of a wider struggle
for the expansion of its information base, in support of its
rights of oversight in the areas of CFSP and international
agreements negotiations. This reading is confirmed by
several actions. For example, the Parliament linked its co-
legislative role in the Regulation 1049/01 negotiation to
the issue of special information rights in the area of the
CSDP as a package deal, thereby creating synergies that
the Council majority preferred to avoid. It eventually se-
cured an llA granting privileged access in 2002, which was
expanded in subsequent agreements with the Council.

Several years later, as the Parliament’s role in the
field of international negotiations was strengthened by
the Lisbon Treaty, it again sought a revision of the ‘excep-
tionalist consensus’. The Parliament’s willingness to play
institutional ‘high game’ was underlined by its decision
to vote down two international agreements and by In ‘t
Veld’s transparency litigation in relation to one of these.
This strategy, carried by the public controversy of the pro-
posed agreements and extended into the judicial arena
(see next section) now created political leverage over the
Commission, which led the international negotiations on
behalf of the EU. Aware of the increasing shadow cast by
the Parliament as a channel of public discontent and the
risk emanating from perceived secrecy, the Commission
shifted its position on transparency in the TTIP negotia-
tions, stepping up its own disclosure and calling upon the
FAC to do the same (Coremans, 2017, in this issue). Thus,
the Parliament successfully fomented its role in institu-
tional politics by coupling the issues of transparency and
institutional information politics.

While the Parliament’s involvement in FAC trans-
parency strengthened its hand in terms of its access

to FAC information, this did not necessarily lead to an
improvement in terms of transparency. After a settle-
ment was reached in 2002 that brought classified docu-
ments formally under the access rules and created par-
liamentary rights of access to classified CFSP informa-
tion, the Parliament removed its pressure, suggesting
that expanded (privileged) information had been the Par-
liament’s main concern from the start. In the years there-
after, no noticeable improvement could be observed in
the disclosure of FAC documents or the registration of
‘orcon’ or otherwise classified documents, in spite of
both practices being the norm under the transparency
rules (Hillebrandt, 2017, pp. 193, 229-230). The Parlia-
ment’s newly gained access thus formed a compromise
solution that had minimal impact on FAC transparency
policy itself.

4.2. The Court of Justice as Arbiter of Institutional
Interactions

The role of the Court in institutional politics is more com-
plex to gauge. As it is unable to determine either the tim-
ing, the volume or the nature of disputes, its role remains
largely passive. This passive role was most extremely ap-
parent where actors used the judicial arena in order to
create leverage in their negotiations with the Council,
even without the Court’s interference. This occurred in
actions brought by the Netherlands (supported by Fin-
land and Sweden) in 2000 and the Parliament in 2000
and 2001. These actions were initiated for strategic rea-
sons, likely without the intention of being seen through
(and subsequently withdrawn), instrumentalising the ju-
dicial arena of FAC transparency policy beyond what was
theoretically expected.

In the majority of cases however litigation led to
a judgment, giving the Court the opportunity to inter-
vene as a ‘gatekeeper’ of the interpretation of the trans-
parency rules pertaining to the FAC.13 As an alternative
to institutional information channels, transparency court
actions were highly successful. Both litigating MEPs were
given wider access through the courts’ interventions
(though with a delay of years), a considerably higher rate
than that of ‘ordinary’ applicants.’* Against this stood
the Council’s efforts at ‘braking’ these outsiders’ access,
which were increasingly unsuccessful.

Although the judicial arena thus accorded external
actors relatively good chances for challenging FAC se-
crecy, this does not in itself indicate the Court’s influ-
ence as an institution.® Indeed, it generally followed a
rather restrictive procedural interpretation of its role, on
the ground that the Council acting as an executive body
should be allowed wide discretion. The Court did how-
ever exercise a significant influence on the interpretation
of the FAC'’s transparency rules in two important areas.

13 The Court’s interventions were similar to transparency cases in other Council formations in this respect.

14 Atotal of 5 out of 9 litigants were given wider access through the courts’ interventions (though often with a delay of years). This represented two-thirds
of all FAC transparency cases, a proportion that increases to over three-quarters when only final rulings in appeal cases are counted.

15 This stands in contrast to the Court’s influence more generally, where the Court has considerably shaped the interpretation of Regulation 1049/01,

cf. Rossi and Vinagre e Silva (2017).
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First, it opened the door to the reliance on transparency
as an alternative channel for institutional access, by both
declaring the transparency rules applicable to the CFSP,
and itself competent to adjudicate on potential legal dis-
putes in this policy area. This was an interpretation of the
rules that severely undermined attempts by the Council
to put a brake on any spill-over effects. Second, in In ‘t
Veld, it interpreted the criteria applying to mandatory ex-
ception grounds to be stricter than had hitherto been
the case, thereby setting the bar higher for future ac-
cess applications. In doing so, the Court incidentally sup-
ported the Parliament’s judicial pressure on the FAC to of-
fer wider parliamentary information in international ne-
gotiation processes (as expressed in the Mauritius case).

The Court’s involvement may be seen as contributing
simultaneously to the advancement of transparency and
of parliamentary oversight, particularly as regards inter-
national agreements. By restricting the Council’s ability
to withhold information from the public, both the public
debate and the parliamentary control required for a func-
tioning democracy are enhanced. At the same time, it re-
mains to be seen how the Court’s rulings in this regard
will play out. For the moment, it appears that particularly
the Parliament has strengthened its (privileged) informa-
tion position under article 218(10) by demonstrating its
leverage as a blocking power.

5. Conclusion

The FAC has since long practiced a policy of transparency,
which is generally regarded as a means to improve its re-
lation with the general public. Less attention has been
devoted to the policy’s role in institutional politics. This
article has sought to address this gap, by highlighting the
ways in which institutional actors have engaged with FAC
transparency in order to advance their ambitions regard-
ing institutional information. It finds ample evidence in
support of the view that institutional information politics
was repeatedly played out in the FAC’s transparency pol-
icy. A particularly large role in this regard is reserved for
the Parliament, the Court, and strategic partners in intel-
ligence exchange.

The role of FAC transparency as a platform of insti-
tutional politics is notable at various levels cross-cutting
the three arenas. Whereas the Council initially sought
to restrict outsiders’ access to its foreign policy-related
information through internal rules, the Parliament’s co-
legislative role concerning transparency made this brak-
ing strategy increasingly unsuccessful. Not only did the
Parliament use the legislative process as a lever to es-
tablish minimal transparency standards for the FAC; it
also used its legislative role as a bargaining chip to en-
sure its first rule-based access to CSDP documents within
a reasonable timeframe. In terms of rule interpretation,
the Court ensured the possibility of judicially enforceable
FAC transparency, by finding itself competent to rule on
access to CFSP documents cases and, in In ‘t Veld, inter-
preted the Council’s duty of justification of an access re-

fusal in a way that de facto increased the overall thresh-
old for withholding information regarding international
negotiations. In ‘t Veld MEP’s decision to bring a case was
directly related to the Parliament’s effort to ensure bet-
ter information and influence over the FAC’s formulation
of international negotiations policy. Yet the Parliament
also did not hesitate to begin judicial proceedings merely
as a way of creating leverage in ongoing negotiations.

The institutions’ influence on transparency imple-
mentation is less apparent. On the whole, the FAC re-
tained firm control over the internal process of docu-
ment disclosure. While the transparency regime indeed
offered MEPs an alternative route to the information
that they were seeking, there is scarce evidence that
the FAC sought to de-escalate individual information re-
quests in order to avoid a court ruling on transparency. At
the same time, EU institutions were generally either un-
able or unwilling to overturn the informal norm of shield-
ing third-party intelligence from the transparency rules,
thereby attempting to circumvent the pressures of insti-
tutional politics. On this matter, the HR, the EEAS and the
Commission supported the FAC in prioritising the wishes
of third parties and member state over the transparency
rules, although the TTIP mandate episode reveals that
support for the latter was, at least discursively, limited.

From a constitutional perspective, the findings in this
article offer a mixed picture. The FAC generally interacted
with the public and EU institutions on the basis of a self-
identity as an executive actor engaged in the creation of
both European policy and the coordination of national
policies. This perception, particularly dominant in CFSP
decision making, led to the reliance on a ‘exceptional-
ist consensus’: where the executive develops a foreign
policy in the interest of the community, both the public
and the Parliament must allow it wide discretion to op-
erate in secrecy. Here, the Parliament used transparency
policy as a platform to contest this view and to enhance
its information position. As the FAC became increasingly
engaged in concluding international agreements, partic-
ular in the (quasi-legislative) area of trade policy, the
‘exceptionalist consensus’ became more frequently chal-
lenged. There, the Parliament’s insistence on more elab-
orate oversight and the Court’s support for this position
clearly relied on the FAC's transparency policy both as
an alternative to institutional information and a politi-
cal means of generating visibility. The Parliament’s in-
creased involvement led to two parallel ‘substitution pro-
cesses’: the introduction of (closed-door) parliamentary
information as a substitute for transparency on the one
hand, and that of information giving as a substitute for
accountability on the other. Both developments are con-
stitutionally problematic, as (closed-door) parliamentary
oversight cannot replace the constitutional principles of
transparency and accountability.

The findings presented in this article come with a
disclaimer. While strong evidence is found of a cen-
tral role for the FAC’s transparency policy as a plat-
form through which institutional information relations
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are shaped, it is not fully clear to what extent the pol-
icy forms either a necessary or a sufficient condition for
the developments described. Further research is there-
fore needed to clarify the FAC transparency policy’s in-
teraction with other factors in the wider constellation of
institutional dynamics.

Acknowledgments

The author gratefully acknowledges the useful feedback
received from the peer reviewers and the editors of this
thematic issue.

Conflict of Interests
The author declares no conflict of interests.
References

Abazi, V. (2016). European Parliamentary oversight be-
hind closed doors. Cambridge Journal of Compara-
tive and International Law, 5(1), 31-49.

Abazi, V., & Adriaensen, J. (2017). Allies in transparency?
Parliamentary, judicial and administrative interplays
in the EU’s international negotiations. Politics & Gov-
ernance, 5(3), 75—-86.

Abazi, V., & Hillebrandt, M. (2015). The legal limits to
confidential negotiations: Recent case law develop-
ments in Council transparency: Access Info Europe
and In ‘t Veld. Common Market Law Review, 52(3),
825-846.

Bauer, M. (2004). Transparency in the Council. In M.
Westlake & D. Galloway (Eds.), The Council of the Eu-
ropean Union (pp. 367—-388). London: Harper.

Besselink v. Council, Case T-331/11 (2013, September
12).

Bjurulf, B., & Elgstrom, O. (2004). Negotiating trans-
parency: The role of institutions. Journal of Common
Market Studies, 42(2), 249-269.

Boer, M. de (1998). Steamy windows: Transparency and
openness in justice and home affairs. In V. Deckmyn
& |. Thomson (Eds.), Openness and transparency in
the European Union (pp. 91-105). Maastricht: Euro-
pean Institute of Public Administration.

Brandsma, G. J. (2013). Bending the rules: Arrangements
for sharing technical and political information be-
tween the EU institutions. European Integration On-
line Papers, 17(8), 1-22.

Buitenweg, K. (2016). The European Parliament’s quest
for representative autonomy. (Unpublished doctoral
dissertation.) University of Amsterdam, Amsterdam,
the Netherlands.

Bunyan, T. (2014). Statewatch analysis: Constructing
the secret EU state: ‘Restricted’ and ‘Limite’ doc-
uments hidden from view by the Council. State-
watch. Retrieved from http://www.statewatch.org/
analyses/no-240-restricted-documents.pdf

Christiansen, T., & Vanhoonacker, S. (2008). At a critical

juncture? Change and continuity in the institutional
development of the council secretariat. West Euro-
pean Politics, 31(4), 751-770.

Coremans, E. (2017). From access to documents to con-
sumption of information: The European Commission
transparency policy for the TTIP negotiations. Politics
& Governance, 5(3), 29-39.

Council. (1993, December 20). Decision on public access
to Council documents (93/731/EC). Brussels: Council
of the European Union.

Council. (1995, January 30). Decision of the Secretary-
General of the Council on measures for the protection
of classified information applicable to the General
Secretariat of the Council (24/95). Brussels: Council
of the European Union.

Council. (2001a, March 19). Decision adopting the Coun-
cil’s security regulations (264/01). Brussels: Council
of the European Union.

Council. (2001b, November 29). Decision amending the
Council’s rules of procedure (840/01). Brussels: Coun-
cil of the European Union.

Council. (2008, December 4). Staff note: Reminder of
the instructions on the production and distribution of
documents—Rules applicable to meeting documents
(200/08). Brussels: Council of the European Union.

Council. (2011, March 31). Decision on the secu-
rity rules for protecting EU classified information
(2011/292/EU). Brussels: Council of the European
Union.

Council. (2013, September 23). Decision on the secu-
rity rules for protecting EU classified information
(2013/488/EU). Brussels: Council of the European
Union.

Council Secretariat. (2007). Information note: Exchange
of EU classified information (EUCI) with third coun-
tries and organisations (7778/07). Brussels: Council
of the European Union.

Council Secretariat. (2008). Staff note: Reminder of the
instructions on the production and distribution of
documents—Rules applicable to meeting documents
(200/08). Brussels: Council of the European Union.

Council Secretary-General. (2000, July 27). Decision on
measures for the protection of classified information
applicable to the General Secretariat of the Council.
Brussels: Council of the European Union.

Council v. Hautala, Appeal case C-353/99P (2001, Decem-
ber 6).

Council v. In ‘t Veld, Appeal case C-350/12P (2014, July 2).

Crisp, J. (2014, October 9). TTIP negotiating mandate
finally declassified. Euractiv. Retrieved from http://
www.euractiv.com/sections/trade-industry/ttip-nego
tiating-mandate-finally-declassified-309073

Curtin, D. (2013). Official secrets and the negotia-
tion of international agreements: Is the EU execu-
tive unbound? Common Market Law Review, 50(2),
423-458.

Derlén, M., & Lindholm, J. (2014). Goodbye van Gend en
Loos, Hello Bosman? Using network analysis to mea-

Politics and Governance, 2017, Volume 5, Issue 3, Pages 62—-74

71



& coGITATIO

sure the importance of individual CJEU judgments.
European Law Journal, 20(5), 667-687.

EUR-Lex. (2003, March 27). Agreement between the
European Union and the North Atlantic Treaty Organ-
isation on the security of information. Retrieved from
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri
=CELEX:22003A0327(01)

EUR-Lex. (2011). Agreement between the Member States
of the European Union, meeting within the Council,
regarding the protection of classified information ex-
changed in the interests of the European Union. Re-
trieved from http://eur-lex.europa.eu/legal-content/
EN/TXT/?uri=CELEX:42011A0708(01)

European Parliament. (1997). Written question (P-3219/
96). Brussels: European Parliament.

European Parliament. (2001, June 28). Conference of the
Presidency minutes. Brussels: European Parliament.

European Parliament. (2010). Annex to legislative resolu-
tion of 8 July 2010 on the proposal for a Council deci-
sion establishing the organisation and functioning of
the European External Action Service, Declaration by
the High Representative on accountability. Brussels:
European Parliament.

European Parliament and Council. (2001, May 30).
Regulation regarding public access to European
Parliament, Council and Commission documents
(1049/2001/EC). Brussels: Council of the European
Union.

European Parliament and Council. (2002, November 20).
Inter-institutional Agreement concerning access by
the European Parliament to sensitive information of
the Council in the field of security and defence pol-
icy (0J 2002/C298/01). Brussels: Council of the Euro-
pean Union.

European Parliament and Council. (2006, June 14). Inter-
institutional Agreement on budgetary discipline and
sound financial management (2006/C 139/01). Brus-
sels: Council of the European Union.

European Parliament and Council. (2014, March 12).
Inter-institutional Agreement concerning the for-
warding to and handling by the European Parliament
of classified information held by the Council on mat-
ters other than those in the area of the common

foreign and security policy (2014/C 95/01). Brussels:
Council of the European Union.

European Parliament v. Council, Case C-387-00 (case
dropped).

European Parliament v. Council, Case number unknown
(case dropped).

European Parliament v. Council, Case C-658/11 (2014,
June 24).

Galloway, D. (2014). Classifying secrets in the EU. Journal
of Common Market Studies, 52(3), 668—683.

Hall, P. A., & Taylor, R. C. R. (1996). Political science and
the three new institutionalisms. Paper presented at
the MPIFG Scientific Board’s meeting.

Hautala v. Council, Case T-14/98 (1999, July 19).

Heliskoski, J., & Leino, P. (2006). Darkness at the break of

noon: The case law on regulation no. 1049/2001 on
access to documents. Common Market Law Review,
43(3), 735-781.

Helmke, G., & Levitsky, S. (2004). Informal institutions
and comparative politics: A research agenda. Per-
spectives on Politics, 2(4), 725-740.

Hillebrandt, M. (2017). Living transparency. The develop-
ment of access to documents in the Council of the EU
and its democratic implications. (Unpublished doc-
toral dissertation.) University of Amsterdam, Amster-
dam, the Netherlands.

Hillebrandt, M. Z., Curtin, D., & Meijer, A. (2014). Trans-
parency in the EU Council of Ministers: An institu-
tional analysis. European Law Journal, 20(1), 1-20.

In ‘t Veld v. Council, Case T-529/09 (2012, April 25).

Kuijer v. Council, Case T-188/98 (2000, April 6).

Leino, P. (2017). The principle of transparency in EU Ex-
ternal Relations Law—Does diplomatic secrecy stand
a chance of surviving the age of twitter? In M. Cre-
mona (Ed.), Structural principles in EU external rela-
tions law. London: Hart.

Maiani, F., Pasquier, J. P., & Villeneuve, M. (2011). ‘Less is
more’? The Commission proposal on access to docu-
ments and the proper limits of transparency (Working
Paper). Lausanne: IDHEAP.

Maurer, A., Kietz, D., & Volkel, C. (2005). Interinstitu-
tional agreements in the CFSP: Parliamentarisation
through the backdoor? European Foreign Affairs Re-
view, 10(2), 175-95.

Netherlands v. Council, Case C-369/00 (case dropped).

Novak, S. (2013). The silence of ministers: Consensus
and blame avoidance in the Council of the European
Union. Journal of Common Market Studies, 51(6),
1091-1107.

Puetter, U. (2014). The European Council and the Council.
New intergovernmentalism and institutional change.
Oxford: OUP.

Quintanilla, P. B. (2014, May 26). Civil society calls for full
transparency about EU-US trade negotiations. Ac-
cess Info Europe. Retrieved from http://www.access-
info.org/eut/12547

Reichard, M. (2013). The EU-NATO relationship: A legal
and political perspective. Aldershot: Ashgate.

Rosén, G. (2015). EU confidential: The European Parlia-
ment’s involvement in EU security and defence policy.
Journal of Common Market Studies, 5(2), 383—-398.

Rosén, G., & Stie, E. (2017). Not worth the net worth?
The democratic dilemmas of privileged access to in-
formation. Politics & Governance, 5(3), 51-61.

Rossi, L., & Vinagre e Silva, P. (2017). Public access to doc-
uments in the EU. Oxford and Portland, OR: Hart.
Sison v. Council, Joined cases T-110/03, T-150/03 and T-

405/03 (2005, April 26).

Sison v. Council, Appeal case C-266/05P (2007, Febru-
ary 1).

Swedish Government. (1998, September 14). Regerings-
kansliet, Utrikesdepartmentet, Interventionsinlaga i
Mal T-14/98, Heidi Hautala mot Rddet.

Politics and Governance, 2017, Volume 5, Issue 3, Pages 62—-74

72



& coGITATIO

United Kingdom Government. (2000a, August 14). Ex- United Kingdom Government. (2000b, November 7). Let-
planatory memorandum, proposal for amendments ter to the Parliament Select Committee on EU.
to the 1993 Council Decision (93/731/E2) and the WWF EPP v. Council, Case T-264/04 (2007, April 25).

1999 Decision (2000/23/E2).
About the Author

Maarten Hillebrandt is a postdoctoral researcher at the University of Bielefeld, Germany, where he
participates in an ORA-funded international comparative project on Quantification, Administrative Ca-
pacity and Democracy. His research interests include the procedural regulation of public authorities,
the Council of the EU, and EU democracy. Dr. Hillebrandt has previously published on the subject of
(EU) transparency in various journals including the European Law Journal, the International Review of
Administrative Sciences and the Journal of European Integration.

Politics and Governance, 2017, Volume 5, Issue 3, Pages 62—-74 73



& coGITATIO

Annex

Interviews

Interview number

Role interviewee

Date interview

1. Member of the European Parliament 17 April 2014
2. Member, Brussels-based NGO 14 May 2014
3. Staff member, Council Secretariat 3 June 2014
4. Academic, specialist CFSP 4 June 2014
5. Former senior member state representative, Brussels delegation 24 June 2014
6. Staff member, national ministry of foreign affairs 11 July 2014
7. Former member state representative, Brussels delegation 8 September 2014
8. Former member state representative, Brussels delegation 4 September 2014
9. Member state representative, Brussels delegation 10 September 2014
10. Staff member, EEAS 10 September 2014
11. Senior staff member, European Parliament Secretariat 11 September 2014
12. Staff member, Council Secretariat 11 September 2014
13. Senior staff member, Council Secretariat 12 September 2014
14. Member state representative, Brussels delegation 12 September 2014
15. Staff member, Council Secretariat 12 September 2014
16. Senior staff member, Council Secretariat 12 September 2014
17. Former staff member, HR’s cabinet 11 November 2014
18. Member of the European Parliament 9 December 2014
19. Staff member, Council Secretariat 12 September 2014
20. Member state representative, Brussels delegation 11 November 2014
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1. Introduction

International negotiations are an essential part of the
European Union’s (EU) external affairs. Only in the past
decade, the EU concluded over 140 agreements! on di-
verse and highly salient issues including security, trade
and climate change.? Article 218 of the Treaty on the
Functioning of the European Union (TFEU) sets out a “sin-
gle procedure of general application”? for the negotiation
of international agreements and provides the different
roles in the negotiating process for the Commission, the
Council and the European Parliament (hereinafter: EP).
A key aspect of negotiations is access to and shar-
ing of information among the EU institutions involved as

well as to the general public. Oversight of negotiations
requires insight into the topics of negotiation, the posi-
tions taken and the strategies employed. Concurrently,
however, some space for confidentiality is necessary to
conduct the negotiations and defend EU interests with-
out fully revealing the limit negotiating positions of the
EU to the negotiating partner. Attaining a balance be-
tween the necessities of oversight and confidentiality in
negotiations is therefore the subject of a dynamic debate
among EU institutions.

Scholars have extensively discussed the role of the
EP in the context of EU international agreements (Ripoll
Servent, 2014; Van den Putte, De Ville, & Orbie, 2015),
including issues of the “democratisation” of external

1 Research through the Eurlex database using Art. 218 TFEU as a legal basis, excluding protocols.
2 For example, the Paris Agreement on Climate (2015), the Comprehensive Economic Trade Agreement (CETA) with Canada (2016), or readmission agree-
ments for persons residing without admission for example with Cape Verde (2013).

3 Case C-658/11 European Parliament v. Council, EU:C:2014:2025, para. 68.
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affairs (Meissner, 2016), and how its role in external
relations impacts the EU’s constitutional fabric (Card-
well, 2011; Eckes, 2014; Krauss, 2000). These studies
in principle point to the executive and semi-executive
institutions, the Commission and Council respectively,
as actors with a preference for space for confidential-
ity rather than openness of negotiations. By contrast,
the EP, for carrying out its oversight function, often fea-
tures as the protagonist pushing for greater transparency
(Curtin, 2013).

The Court of Justice of the European Union (here-
inafter: CJEU) and the European Ombudsman (here-
inafter: EO) also play crucial institutional roles in main-
taining a balance between this space for confidential-
ity and requirements of transparency. For example, the
CJEU safeguards the EP’s right to information through the
interpretation of Art 218(10) (Abazi, 2016; Peers, 2014)
and limits the space for confidentiality due to the exer-
cise of the right to public access to information (Abazi
& Hillebrandt, 2015). The EQ, in turn, tries to mediate
in cases of administrative malpractice that include ques-
tions of access to information (see also Neuhold & Nas-
tase, 2017, in this issue).*

Yet what we lack is a more integrated analysis of
whether and how parliamentary, judicial and administra-
tive oversight together constrain EU executive secrecy
in international negotiations.> This paper aims to fill
this lacuna. Seemingly allies in transparency, we ques-
tion whether parliamentary, judicial and administrative
branches of oversight share similar views of transparency
in international negotiations. Are these institutions al-
lies in pursuing the objectives of transparency and/or
when do their positions diverge? The notion of an al-
liance is used in this paper to imply an alignment of pref-
erences and not a concerted joint action by indepen-
dent institutions.

The paper analyses cases on public and institutional
access to documents in the EU’s international negotia-
tions. Based on these cases, it derives institutional pref-
erences on the support of access to documents and the
degree of openness in publishing documents. The latter
dimension is conceptualised as a scale, ranging from a
situation where an institution provides public access to
documents on the assumption that all documents should
be made public, unless there is an overriding justifiable
reason for some level of secrecy. The other end of the
scale pertains to the institution arguing in favour of con-
fidentiality of documents unless there is a convincing ar-
gument for public disclosure. The paper shows that most
institutional preferences on the degree of openness fall
between these extremes.

The paper is structured as follows: Section 2 presents
the overall research design through which we derive the
institutional preferences on transparency. Based on the

consulted sources, Section 3 discusses the role of judi-
cial, parliamentary and administrative oversight in fur-
thering transparency in international negotiations. Sec-
tion 4 builds upon this analysis in order to map the align-
ments among the institutions along their preferences.
We offer conclusions in Section 5 by reflecting on the im-
plications of our findings.

2. EU Institutional Preferences on (Limits to)
Transparency in Foreign Policy

Transparency is a much-debated issue both in academic
and public discourse. It is often treated as conceptually
close to the notions of accountability and legitimacy, but
we still lack a consensus on its specific meaning. Yet
one aspect of transparency is straightforward: it is a pre-
condition for conducting oversight, whether public or
institutional. Without some transparency, how can one
see what ought to be kept in check? (Bentham, 1839).
This paper aims to contribute to the expanding discus-
sion on the “accountability landscape” by examining the
preferences of the institutions on the conditionality of
oversight. Oversight is understood as a loose relation
of checks, as opposed to an accountability arrangement
that addresses a relation of principal and agent with ele-
ments of sanctions in the hands of the principal (Bovens,
2010; Brandsma & Adriaensen, 2017).

The specific contribution of this paper is to provide
insights on the space where contestations on the neces-
sary levels of transparency and secrecy between institu-
tions are discussed. To this end, we study the positions of
different EU (oversight) institutions on the limits of trans-
parency in foreign policy. The purpose is not only to iden-
tify the institutions’ positions but also to gauge whether
these positions are shared or whether divergences can
be observed. Preferences on secrecy and transparency
are not derived in isolation but are continuously shaped
and reshaped through inter-institutional interplays. Con-
sequently, it is impossible to separate institutional pref-
erences from the broader context in which these institu-
tions operate. Indeed, the new-institutionalist literature
has long acknowledged this conceptual struggle when
searching to assess the “true preferences” of a political
agent (Immergut, 1998). Hence, we first discuss the con-
textualisation of institutional preferences and then ex-
plain the methodology through which we seek to identify
these preferences.

2.1. Contextualising Institutional Preferences

The EU oversight institutions studied in this article each
play a significantly different role through their core func-
tions. Their differences give rise to questions of whether
one could expect them to have similar positions on trans-

4 Art. 3 and 4a (0J L 113, 4.5.1994, p. 15) and amended by its decisions of 14 March 2002 (0J L 92, 9.4.2002, p. 13) and 18 June 2008 (OJ L 189, 17.7.2008,

p. 25).

5 parliamentary oversight in this article is interpreted as covering only the EP. At best the Council can be regarded as a hybrid actor, carrying both traits of
an executive and a legislative (Adriaensen, 2017). However, member states are often directly involved in the negotiations, granting them direct access

to all available information (Delreux & Van den Brande, 2013).
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parency. In this paper, a position or preference for trans-
parency implies that the institutions would support dis-
closure of the document. An institution may favour the
disclosure of all documents requested, may favour disclo-
sure of certain parts of a document (otherwise known as
partial disclosure), or may argue in favour of secrecy.

Taking an inductive approach, we want to identify
and map (potential) similarities and differences not
through a predetermined theoretical framework but on
the basis of what the institutions themselves have stated
in cases involving public and institutional access to infor-
mation. On the one hand, one may expect that a court
could be in favour of disclosure of documents in light
of defending principles of transparency and good gover-
nance, which the courts are tasked to safeguard. On the
other hand, executive institutions would have an interest
in maintaining some secrecy in the foreign policy arenain
which they function and hence may have a preference for
space of confidentiality. These differences in positions
would not be fully unexpected in light of existing litera-
ture that focuses on transparency in foreign policy (Abazi
& Hillebrandt, 2015), and on the broader constitutional
role of the institutions studied here. However, whether
thisisindeed the case in EU institutional practice is a mat-
ter that this paper will explore.

We do not seek to conceptualise institutional prefer-
ences as a simplistic divide between institutions favour-
ing transparency and others that do not. Instead, our
efforts are focused on the broad range of arguments
provided by the institutions with the goal of improv-
ing our understanding of why institutions take their re-
spective positions. The common thread among the over-
sight institutions we examine is that they deal with trans-
parency but have a different institutional role towards
transparency. The mandate of the EO pertains to mal-
administration and issues of public access to informa-
tion. As its mandate is limited in terms of substance and
scope (the institutions it can scrutinise), the EO has a
track record of informally pushing the envelope of its
reach. On the EO’s interpretation of Regulation 1049/01,
it has been noted that a “broad definition of ‘document’
has been adopted, matched by a narrow one as to the
exemptions, thereby giving substance to the right of ac-
cess” (Vogiatzis, 2018, p. 153). The Court has a role in
ensuring that EU law is observed. It conducts judicial re-
view, making sure that the EU institutions act in confor-
mity with EU law. Hence, the role of the Court is to up-
hold the principle of transparency and ensure that if an
exception is applied that takes place in accordance with
the established limits between transparency and secrecy.
The role of the EP as co-legislator is also complex. It has
political significance for determining transparency levels

not only through its own practice but also through its role
as legislator.

2.2. Deriving Institutional Preferences

The objective of this paper is to understand the oversight
institutions’ preferences on transparency in the EU’s in-
ternational negotiations. To that end, we study the argu-
ments they present in cases on public and parliamentary
access to information, i.e. cases pertaining to Regulation
1049/01 and Article 218(10) TFEU respectively. The fo-
cus on public and parliamentary access to information
as opposed to other definitions and conceptualisations
of transparency (see e.g. De Fine Licht, Naurin, Esaias-
son, & Gilljam, 2014; Pozen, 2010), follows from the le-
gal regimes on which our data-gathering is based. Public
access to documents enables public awareness and de-
bate of the EU’s negotiations, which are necessary for
public trust in the negotiations and their potential suc-
cessful outcome (Abazi, 2016). Institutional access by the
EP is necessary for democratic oversight of EU negoti-
ations (Curtin, 2014). Whilst we do not subsume these
two types of access to documents under the same ratio-
nale since they serve different purposes, one of public ac-
countability and the other of democratic oversight, both
these types of access are a necessary condition for any ac-
countability or oversight process to occur. Therefore, we
find them both relevant when addressing transparency
in the EU’s international negotiations.

Regulation 1049/01 stipulates the regime for public
access to documents.® Article 4(1)(a) therein provides
the exceptions to public access to documents with regard
to international relations. This exception is considered of
mandatory nature since the institution is obliged to first
explain that the disclosure of the requested document
could specifically and actually undermine the protected
interest and, second, that the risk deriving from the dis-
closure is reasonably foreseeable and not purely hypo-
thetical.” If these two conditions are met, the institution
is not obliged to examine whether there is an overriding
public interest in disclosure, which is the case with the
exceptions under Article 4(2) of Regulation 1049/01.

In the EU’s international negotiations, the appointed
negotiator is obliged to inform the EP “immediately and
fully...at all stages of the procedure”.® Art. 218(4) TFEU
stipulates the role of the Council during the negotiations
and provides that—in addition to the possibility of adopt-
ing negotiating directives—the Council may “designate a
special committee in consultation with which the nego-
tiations must be conducted”.? The difference in wording
as to the obligations of the negotiator toward the Council
and the EP is already indicative of the different treatment

6 Regulation 1049/01 of the European Parliament and of the Council regarding public access to EP, Council and Commission documents, O.J. 2001,

L 145/43.

7 Case C-350/12 P, Council v. Sophie in ‘t Veld, EU:C:2014:2039, para. 64.

8 See Art 218(10) TFEU. In what follows, we will treat the Commission as the sole negotiator and make abstraction from instances where negotiating
authority is delegated to the HR/EEAS or an ad hoc negotiating team (often comprising the Commission).
9 For trade negotiations, this committee is determined by Art 207(3). It shall “assist” the Commission in the negotiations and the Commission—as

negotiator—is due to report regularly to this committee as well as the EP.
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of these institutions with regard to institutional access
to information.

Preferences with respect to institutional and public
access to documents are drawn from existing case law.
To complement these measures, we derived a third in-
dicator, which is more political in nature and tries to
gauge the institutions’ preference on the degree of trans-
parency in international negotiations in more general
terms (beyond the contested cases). Does an institution
adhere to the idea that all international negotiating doc-
uments should in principle be accessible unless convinc-
ing evidence can be presented to suggest otherwise? Or
should the exception of international negotiations apply
to all documents related to international negotiations un-
less a compelling case can be made that their release
to the legislative institutions or the public would not
harm the negotiations? The proactive publication of doc-
uments (in the absence of an external demand for it)
reflects an administrative practice informed by the ac-
knowledgment that the logic of secrecy may not apply
to certain documents. The preference on the degree of
openness goes beyond such an administrative practice
and appeals to the underlying rationale. This rationale
is—in part—reflected in the preferences on institutional
and public access as derived from case law but aims to
transcend these cases by looking at the line of reasoning
presented within and beyond the selected cases.

The oversight institutions’ preferences cannot be
studied independently from their mandated roles in the
EU’s constitutional fabric, as was mentioned above. Inter-
views as a method of data-gathering were hence deemed
inadequate to gauge the position of a singular institu-
tion. As a representative, the EP covers a great plural-
ity of voices and its role as a (co-)legislator implies its
preferences cannot be fully understood without refer-
ence to the Council. Hence, it would be challenging to de-
rive representative claims for the whole institution draw-
ing on a series of personal interviews. The EQ’s involve-
ment in matters of transparency is bound by the legisla-
tive act through which it has been created, and the EO’s
position in its transparency decisions is linked to case
law (Neuhold & Nastase, 2017, in this issue). The Court
is guided by the principles of impartiality and indepen-
dence, yet at times is also seen as “activist”, which may to
some extent have effects on its jurisprudence. Taking this
into account, it is unlikely that the CJEU or the OE would
divulge a clear preference beyond stating the legislation
they are to uphold. As our objective is to provide a com-
parative mapping of preferences across the oversight in-
stitutions, we therefore focus on revealed preferences in
cases on institutional and public access to documents.

This paper offers an analysis which applies to inter-
national agreements across EU policy fields, i.e. interna-
tional agreements regarding trade or related to CFSP, tak-

10 case C-658/11 European Parliament v. Council, EU:C:2014:2025, paras. 52, 72.
11 See Case C-280/11 P, Council v. Access Info Europe, EU:C:2013:671, para. 63.

12 case €-350/12 P, Council v. Sophie in ‘t Veld, EU:C:2014:2039.
13 Case C-350/12 P, Council v. Sophie in ‘t Veld, EU:C:2014:2039.

ing into account that accessibility to information is a pro-
cedural requirement applicable to all international agree-
ments under Art 218 TFEU and of mandatory nature.'®
The focus on international negotiations implies that the
paper does not examine the lack of transparency in EU’s
legislative process, specifically the trilogue negotiations
(see Leino, 2017, in this issue). More clearly than in other
primary law reforms, the Lisbon Treaty draws a distinc-
tion between external diplomacy and internal legislation
and the latter is conditioned by requirements of lawmak-
ing that uphold a higher level of transparency and should
not be treated as a diplomatic setting of negotiations.!!

By focusing on contested access to document re-
quests, one could argue that the agreements covered in
our analysis are self-selected and therefore do not consti-
tute a representative sample. Yet, we consider this less
problematic for two reasons. First, the preferences ex-
pressed in such contested cases either reaffirm or tilt the
institutions’ view on the balance between transparency
and secrecy towards the former. They shape expecta-
tions in other (future) negotiations. Second, the cases
we study cover a broad range of the EU’s external ne-
gotiations. We incorporate cases on trade (ACTA, TTIP),
transatlantic security cooperation (TFTP) and CFSP (Tan-
zania, Mauritius). Therefore, the focus on international
agreements in which transparency is a contested issue
does not lead to a selection bias.

3. Public and Institutional Access in the EU’s
International Negotiations

In the EU’s international negotiations, it is particularly
useful to distinguish between the negotiating mandate
on the basis of which the negotiations take place and
other documents which emerge during the process of
negotiations. We focus on these sets of documents sep-
arately since different principles govern access to each.

3.1. Negotiating Mandate

International negotiations are initiated on the basis of
a mandate drafted by the Commission and adopted by
the Council. Whilst informal contacts take place between
the Commission and the negotiating partner prior to the
Commission’s drafting of a mandate (Gastinger, 2015;
Stein, 1988), this section focuses on the adoption of the
negotiating mandate as the initiation of the negotiations.
We elaborate whether and to what extent the mandate
is disclosed through public and institutional access.

The mandate of negotiations is deemed to have a
constitutional significance.'> The Court maintains a dis-
tinction between the specific content of the mandate re-
lating to the substance of negotiations and the choice
of legal basis regarding those negotiations.® The latter
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does not form part of the substance of the negotiations
and as such may be considered separately. Furthermore,
the institutions do not have discretion to withhold the
mandate merely because it pertains to international ne-
gotiations, but rather an assessment must be conducted
in line with the exceptions under Article 4(1)(a) of Regu-
lation 1049/01.

Regarding public access, recent case law has clarified
the level of proof that the institutions must establish
in order to defend secrecy in international negotiations
(Abazi & Hillebrandt, 2015). Namely, the institution must
first establish that the disclosure of the requested docu-
ment could specifically and actually undermine the pro-
tected interest and second, that the risk deriving from
the disclosure is reasonably foreseeable and not purely
hypothetical. This test has long been part of judicial re-
view regarding the exceptions in Regulation 1049/01. Yet,
since the case of Council v. Sophie In’t Veld it is clearly ap-
plicable in the context of international relations.

The originator of the information has the authority
to decide whether the document will be disclosed fol-
lowing the exceptions stipulated in Regulation 1049/01.
With regard to the mandate, the fact that it is the Council
that gives the mandate to the Commission for the negoti-
ations is sometimes lost in the public debates. In the case
of TTIP, the Commission received criticism that it lacked
transparency and refused to share this document pub-
licly.'* However, it falls under the authority of the Coun-
cil, which issues the mandate, to publicly release it. In
the case of TTIP, however, the mandate was leaked. On
the one hand, the EO targeted the Council with an own
inquiry to demand the release of the negotiating man-
date for TTIP.1> The EO argued that the leaked document
shows that there are no clear reasons why a publication
would jeopardise the publicinterest. The EO argued that
the release would not invalidate the applicability of Arti-
cle 4 of Regulation 1049/2001 to negotiating mandates
at large.® It would instead add credence to the view that
the Council is concerned with transparency and seeks to
strike a balance between efficiency and transparency. On
the other hand, the Council in its opinion accentuated
that it is not obliged to reveal the mandate as it concerns
a non-legislative document and thus there is no instance

of maladministration.!” Throughout the exchange of let-
ters both the Council and the EO were conscious of the
risk of setting a precedent for future agreements.*®

Under growing public pressure, the Commission has
advocated the public release of the mandates by the
Council. Former commissioner Karel De Gucht pushed for
the release of the TTIP negotiating mandate on multiple
occasions, among others in a plenary debate in the EP.1°
As part of the new trade strategy’s emphasis on trans-
parency, Commissioner Malmstrom indicated she would
“[invite] the Council to publish all negotiating mandates
immediately”.?°

Ultimately the Council released the mandate. How-
ever, more general conclusions cannot be drawn that
the Council would continue to make the mandate pub-
lic for other international agreements. Since the publi-
cation of the TTIP negotiating mandate, the Council has
been more cooperative in releasing similar documents
in highly politicised negotiations. Still, in most cases the
publication took place long after the launch of the ne-
gotiations (cf. TTIP, CETA and TiSA) or through a partial
release omitting critical sections of the document (e.g.
EU-China investment agreement). The Commission also
requested the release of the mandates for the free trade
negotiations with Japan, Mexico and Tunisia in Septem-
ber 2016.>1 Commissioner Malmstrém reiterated her
request in May 2017 a few weeks before Greenpeace
leaked documents related to the EU Japan free trade
negotiations.?? The Council discussed the issue during
a meeting of the Trade Policy Committee but could not
obtain the common accord required for their public re-
lease. In sum, the Council has thus far only shown a will-
ingness to publicly release negotiating mandates at an
advanced stage in the negotiations, amidst intense pres-
sure from civil society and the European institutions, and
when the lack of transparency may jeopardise the nego-
tiations. Hence, while they provide some tentative sup-
port for the public access to the mandate (scored low —
medium), their preference regarding the degree of open-
ness remains low as summarized in Table 1.

With regard to the position of the EP on public access
to information, a stream of cases reveal that the EP has
not intervened in support of the party requesting public

14 0On 19 May 2014, Friends of the Earth Europe sent a coordinated message on behalf of 250 civil society organisations to DG Trade to “open the ne-
gotiation process to the public, by releasing the negotiating mandate, documents submitted by the EU, and negotiating texts” (Friends of the Earth
Europe, 2014, emphasis added). This demand was also the subject of an access to documents request which ultimately gave rise to a complaint with
the European Ombudsman (EO Case: 119/2015/PHP).

15 EO Case 01 11 2014 RA.

16 EQ Case Ol 11 2014 RA Letter to the Council of the EU requesting an opinion in the European Ombudsman’s own-initiative inquiry O1/11/2014/MMN
concerning transparency and public participation in relation to the TTIP negotiations.

17 Response from the Council Annex paragraph 5 arrived at EO on 4 October 2014.

18 Communication of the EO to the Presidency of the Council on 30 September 2014.

19 plenary Debate of the EP in Strasbourg on 15 July 2014, 2014/2714(RSP).

20 Cecilia Malmstrém, The Future of EU Trade Policy. Speech on 24 January 2017 at Bruegel institute. Retrieved from http://bruegel.org/2017/01/the-
future-of-eu-trade-policy

21 Cecilia Malmstrom (2016), “Cssr Malmstrom letter to SK Minister Peter Ziga on Transparency”. Correspondence by the Commissioner, 6 Septem-
ber 2016 Ares(2016)5072313. Retrieved from: https://ec.europa.eu/carol/index-iframe.cfm?fuseaction=download&documentld=090166e5ac9ceb5d
&title=CM%20Letter%20Mi%20nister%20%C5%B%20Diga.pdf

22 Cecilia Malmstrom (2017), “Subject: Publication of EU-Japan FTA Negotiating Directives”. Correspondence by the Commissioner, 24 May 2017
Ares(2017)2639445. Retrieved from: https://ec.europa.eu/carol/index-iframe.cfm?fuseaction=download&documentld=090166e5b28a816d&title=CM
_signed%20Publication%20JPN%20mandate.pdf
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Table 1. Mapping institutional preferences on transparency of the negotiating mandate.

Support for Institutional

Support for Public Preference for Degree of

Access Access Openness
European Parliament High — —
European Ombudsman High High Medium
CJEU Medium Medium —
Council Low Low-Medium Low
European Commission High Medium/High Medium

access to information in issues regarding international re-
lations.23 Hence, we do not have data from case law on
what precisely the position of the EP would be with re-
gard to the mandate; yet, it can be added that the EP
does not get actively involved in furthering public access
to information and does not draw sufficient attention to
thisissue in its Resolutions. The latter instrument is a par-
ticularly significant tool for the EP to influence the mar-
gins of disclosure for the mandate, although resolutions
are not legally binding to the Council.

While the EP is not directly involved in the drafting
and adoption of the mandate, in line with Art 218(10)
TFEU it is supposed to be informed at all stages of the
procedure. Hence, it should receive the mandate of ne-
gotiations. The Lisbon Treaty provided increased prerog-
atives to the EP in international negotiations by grant-
ing veto powers. Practice suggests that the EP uses its
increased powers for access to information in order to
affirm its institutional role. For example, on the Terror-
ist Finance Tracking Programme Agreement with the US,
the EP first vetoed the Agreement by raising concerns
on data protection safeguards to only then give its con-
sent at a later stage although there were “no remarkable
differences between the first and second agreements”
(Vara, 2013, p. 20). Rather, the difference was that in
the second round of negotiations, the EP was fully in-
formed at all stages of the negotiations. This has raised
questions of whether the EP’s position is too focused on
inter-institutional power dynamics (Eckes, 2014). A sim-
ilar change of position after having received more in-
formation is also notable with regard to the Passenger
Name Record Agreement with the US (Ripoll Servent &
McKenzie, 2011).

In sum, the Court and the EO favour public access
to the mandate. Disclosure does not necessarily apply
to the entire document. The Court draws a distinction
between the legal basis, which should be disclosed, and
other substantive parts of the mandate that may remain
confidential. The Court does not accept an argument in
favour of secrecy by default for the mandate simply be-
cause this document pertains to international relations.
Rather, the Council and the Commission must substanti-
ate their reasoning for non-disclosure in light of require-

ments established by the Court. While the EP is gener-
ally supportive of access to information, for the mandate
specifically we lack sufficient data to draw solid conclu-
sions as to whether this support is high. Yet, when it
comes to institutional access, the EP has made significant
efforts to ensure that its prerogative to access informa-
tion is respected and has also utilised judicial recourse
towards such aims.

The Court is also in favour of an informed EP through-
out all stages of international negotiations, as is evident
from a few recent salient cases regarding institutional ac-
cess in line with Art 218(10). Taking into account that the
EO is generally aligned with the case law of the CJEU as
far as transparency is concerned (Abazi & Tauschinsky,
2015), it could be noted that the EO favours institutional
access to the mandate. The position of the Commission
is less clear. Although in the case of TTIP the Commission
argued in favour of opening up the mandate by the Coun-
cil, whether this continues as the new practice and posi-
tion of the Commission remains to be seen. The recent
reminder to publish the mandates for the negotiations
with Japan, Mexico and Tunisia supports this view. Still,
the litmus proof consists of continuing this practice once
politicisation subsides.

3.2. Negotiating Process

Public access to information is limited during the nego-
tiating process. The Council and the Commission contin-
uously defend secrecy as necessary for the negotiating
process, emphasising the need for trust between the ne-
gotiating partners (Abazi & Hillebrandt, 2015). Interest-
ingly, the EP posits similar arguments in favour of nondis-
closure when citizens file public access requests. For ex-
ample, the EP refused access to documents regarding the
ACTA arguing in favour of secrecy not only for ongoing ne-
gotiations but also for future negotiations, stating that:

There is a concrete risk that disclosure of preparatory
documents would prejudice not only relations with
third countries in the context of ACTA, but also any
other negotiation to be conducted by the EU in the
future. Indeed, any future negotiating partner of the

23 See: Council v. Hautala (appeal) (2001), Kuijer Il (2002), Case T 264/04, WWF-EPP v. Council (2007), Sison Il (33-39) (2007), Sweden/IFAW (2007), Case
T 42/05, Williams v. Commission (2008), Case T59/09 Germany v. Commission (2012), Case T-301/10 In ‘t Veld v. Commission (2013), Case T 93/11,
Stichting CEO (2013), Besselink (2013), Jurasinovic appeal case (2013), Joined Cases C 514/11 P and C 605/11 P, LPN case (2013).
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EU could doubt the EU’s reliability with regards to the
confidentiality of negotiations, if preparatory docu-
ments concerning the position of one of the EU’s con-
tracting partners were released to the public.?*

The EO, although generally critical of the lack of trans-
parency, shares the view that some level of secrecy
is justified in international negotiations. The EO reaf-
firmed this position when handling an access to docu-
ments request vis-a-vis the EP in the context of the ACTA
negotiations.2® Similarly, regarding the Council, the EO
stated that:

Releasing the documents in question, [would] reveal
the negotiating position of the US and Japan, [and]
would be highly likely to be detrimental to the EU’s re-
lations with those countries. The EO also agrees that,
as further argued by the Council, it is likely that such
disclosure would have a negative effect on the climate
of confidence in the on-going negotiations, and that it
would hamper open and constructive co-operation.2®

Nevertheless, the EO seems to pursue a balance be-
tween the opposing needs of transparency and secrecy
in international negotiations. The EO opened an own-
initiative inquiry levied against the Commission for ac-
cess to document requests in relation to TTIP and the
existence of a potential bias in the Commission’s disclo-
sure of negotiating documents to a limited group of “priv-
ileged stakeholders”.?” The EO provided five recommen-
dations to increase transparency, including not only the
hosting of all disclosed documents on their website, the
creation of a public register and the publication of all
meetings with civil society, but also the reinforcement
of measures to ensure confidential documents stay con-
fidential. In much of its communication, the EO also men-

tioned TTIP as a specific case and was cautious in drawing
wide-ranging conclusions on other cases.

The Commission has taken a more proactive ap-
proach towards publishing negotiating positions, not
only with respect to TTIP but also other ongoing negotia-
tions (Coremans, 2017, in this issue). Yet whether these
efforts will be maintained once politicisation subsides
can be questioned (Gheyle & De Ville, 2017, in this issue).

Regarding institutional access, practice shows that
the Council delays significantly in meeting its obligation
to inform the EP. For example, in the case of European
Parliament v. Council,?® the Council shared the docu-
ment for the EU-Mauritius Agreement more than three
months after the adoption of that decision and the sign-
ing of that agreement.?® In this case the CJEU held that
the information requirement laid down in Article 218(10)
TFEU applies to the entire process of international ne-
gotiations and significantly, that this procedural require-
ment also applies to agreements falling exclusively under
CFSP.30 Therefore, informing the EP is a mandatory pro-
cedural requirement within the meaning of the second
paragraph of Article 263 TFEU and its infringement leads
to the nullity of the measure.3! Similarly, in the case of
the EU-Tanzania agreement, the Court held that even a
delay of 9 days implies that the EP was not informed “im-
mediately” and hence the Council had failed to comply
with its obligations to share information in all stages of
the procedure fully and immediately.3?

The different positions are summarised in Table 2 be-
low. The data confirms the differences in positions on
institutional access to documents between the Council
and Commission, as (quasi-)executive bodies on the one
hand, and the institutions responsible for legislative, ju-
dicial and administrative oversight, on the other hand.
When we take a closer look at support for public access
and the institution’s preference on the degree of open-

Table 2. Mapping institutional preferences on transparency during negotiations.

Support for Institutional

Support for Public Preference for Degree of

Access Access Openness
European Parliament High Medium (— Low) Medium
European Ombudsman High High Medium — High
EUC) High Medium (— High) Low
Council Low Low Low

European Commission Low (— Medium)

Low (— Medium) Low (— Medium)

24 See EO case 90/2009/(JD)OV, para. 33 at http://www.ombudsman.europa.eu/en/cases/decision.faces/en/50947/html.bookmark
25 Decision of the European Ombudsman in his inquiry into complaint 2393/2011/RA against the EP, paras. 50-63.

26 £Q case 90/2009/(JD)OV, para. 33.
27 EQ Case Ol 10 2014 RA.
28 Case C658/11 European Parliament v. Council EU:C:2014:2025.

29 Case C658/11 European Parliament v. Council EU:C:2014:2025, para. 65.
30 case C658/11 European Parliament v. Council EU:C:2014:2025, paras. 72, 85.
31 Case C658/11 European Parliament v. Council EU:C:2014:2025, para. 80.

32 Case C-263/14 European Parliament v. Council, ECLI:EU:C:2016:435.
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ness, the picture becomes more complex. The Commis-
sion in particular has undergone a notable shift in its
stance. In the next section, we explain these preferences
by focusing on the impact transparency may have on the
institutional balance.

4. Alliances in Transparency?

This section offers a three-step analysis of the oversight
institutions based on their institutional preferences on
transparency as derived above. First, we will discuss pref-
erence alignment among the oversight institutions as
well as the executives. Second, we turn our attention to
what we classify as “unexpected alliances”, i.e. cases of
preference alignment between the executive institutions
and institutions of oversight. Finally, we provide broader
reflections on the contextual factors that help explain
these alliances, thereby presenting an insight into how
the EU’s transparency regime may develop in the future.

4.1. Oversight Alliances

EU oversight institutions differ on their preferences on
the three dimensions of transparency we have analysed:
public access, institutional access and degrees of open-
ness. In general, the EO, the Court and the EP are well
aligned as far as preferences on institutional access are
concerned. This applies both to the mandate as well as
the release of documents during the negotiating pro-
cess. Especially for the EP, institutional access is core
to its function of democratic scrutiny, a view supported
by the EO and CJEU. For example, in the consultations
for TTIP, the EO stated that the MEPs have a special
democratic responsibility to scrutinise the negotiations
on behalf of their constituents.33 Indeed, this is in line
with the Treaty of Lisbon, which has cemented the EP’s
role as (co)legislator in the EU’s constitutional structure,
and the interpretation of Art 218(10) further supports
this recognition.

When we shift our focus to public access to informa-
tion, two patterns emerge. First, all oversight institutions
support the public disclosure of the negotiating mandate.
The case of Council v. In’t Veld helped to clarify the dis-
tinctions in the document between the constitutional el-
ements, which should be disclosed, and the substantive
parts of the document, where the negotiating position
may be revealed, and hence there is justification to main-
tain some confidentiality. Moreover, the explicit request
to provide evidence that public access to the mandate
would jeopardise the negotiations further raises the bar-
rier to maintain secrecy. The EQ’s own-initiative inquiry
with regard to the TTIP negotiating mandate builds upon
this case law. The EO further added to this argument
the democratic need for the Council to acknowledge the
relevance of transparency in international negotiations.
Second, all oversight institutions also accept—to varying
degrees—the reasoning that external negotiations war-

33 Decision 01/10/2014/RA.

rant a certain degree of secrecy to ensure that the EU’s
bargaining position is not compromised. The exceptions
introduced by Regulation 1049/01 indicated clearly that
the legislators accepted the limitations to public access
to information in external negotiations. And as the Court
and the EO operate within the confines of the EU’s legal
order, they follow the transparency regime laid down by
the legislators.

Finally, with respect to the degree of transparency,
significant variations could be found. The EO, in particu-
lar in recent practices, has taken a more proactive stance
towards the publication of documents. This is not fol-
lowed by the EP, which has accepted a higher degree of
secrecy for negotiations, even showing concern for fu-
ture agreements of the EU as we saw above with the
ACTA documents and thereby potentially creating a polit-
ical space for confidentiality of negotiations in the EU. By
contrast, the CJEU bases its judgment on the disclosure
of documents by requiring the institutions to show an ac-
tual (as opposed to a hypothetical) risk from disclosure.

We expect to find the (quasi-)executive bodies op-
posing the oversight institutions, as they hold informa-
tion that may be disclosed to the interest of the public or
its representatives. Our findings suggest that the Coun-
cil and the Commission, do align preferences to a certain
extent, except when cases concern public access to the
mandate and the degree of openness to be pursued, as
will be explained in the following section.

4.2. Unexpected Allies in Transparency?

The alliance among oversight institutions, despite their
differences, may be to some extent expected. However,
it is less common to see views shared by oversight and ex-
ecutive institutions which often find each other on oppo-
site sides on transparency issues. Two such “unexpected”
alliances emerge from our analysis regarding public ac-
cess to documents. We consider these ‘unexpected’ as
explained in line with the institutional position and role
of the oversight institutions and executive actors. Gen-
erally, the literature suggests that oversight institutions
are in favour of transparency and access to information,
whereas due to their negotiating position in the interna-
tional negotiations arena the executive institutions rely
on arguments of trust and confidentiality.

In the first instance, the Commission aligned with the
oversight institutions in favour of public disclosure of the
mandate. It is a Council document that to a certain ex-
tent dictates the Commission’s actions. As such, the man-
date’s release allows the Commission to deflect some of
the public criticism back to the Council. Moreover, re-
guests for the mandate’s release have often arisen when
the negotiations were already under way and when its
contemporary strategic value had been diminished. For
example, in the case of TTIP, the mandate had already
been leaked which made it clear that public disclosure
would not jeopardise the bargaining outcomes of the on-
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going negotiations. Another factor that may explain this
unexpected alliance is the expectation that, due to a high
degree of politicisation, the risks associated with the pub-
lication of the mandate were lower than the risk of non-
disclosure. Accusations of secrecy and the public’s mobili-
sation around it could jeopardise the entire negotiations.

A second instance where an unexpected alliance
emerged was in the context of the public release of nego-
tiating documents. Similarly to the Commission and the
Council, the EP supported keeping documents secret in
the case of ACTA. The EP’s support becomes even more
evident in its response to the EQ’s own-initiative inquiry
into the transparency of the trilogue meetings pertaining
to internal negotiations. The former President of the EP,
Martin Schultz, indicated the challenge to “find the right
balance between ensuring transparency to the public,
while at the same time ensuring that all political groups
can fully follow and influence the negotiations” (Euro-
pean Parliament, 2015a). It is here that one of the key
differences between the EP and the EO can be identified
in their role as guardians of transparency. The legislative
role of the EP puts it in an internal negotiating context
where it also faces a “limit position”, in contrast to the
EO who remains largely outside of the legislative process.
Furthermore, an MEP can be held to account by an elec-
torate that is affected by their actions. This implies the
MEP may find themselves in a position where they wish
to be shielded from public scrutiny.

4.3. Institutional Politics of Transparency

Transparency is not merely an instrument of democratic
trust and participation. Indeed, in an institutionalised set-
ting it also becomes a tool of power dynamics in evolv-
ing constitutional structures. In our analysis three as-
pects of the politicised side of transparency emerge: the
consolidation of the EP’s legislative powers, the difficult
balance between the Council’s legislative and executive
roles, and the evolving interpretation of the exception
to public access to documents with regards to interna-
tional relations.

Throughout the EU’s history, the EP has always
pushed for greater powers, and institutional access to
information was an important pre-condition to perform
these legislative functions. With Lisbon, much has been
rectified and the powers granted to the EP represent
a significant change. Institutional access to information
featured both as an objective (cfr. SWIFT, ACTA or TTIP)
but also enabled the EP to gain a similar status to the
Council even in those areas where it has no legisla-
tive prerogatives, as shown in the Mauritius case. Yet,
with the empowerment of the EP we have also seen a
decline in its support for public access to documents.
For example, following its early rejection of the TFTP
agreement, the EP increasingly recognised that as co-
legislator, it shared the responsibility to consider mem-
ber states’ security concerns. The result was a softened

stance on data protection (Ripoll Servent & MacKen-
zie, 2011). Being exposed to the (external) negotiating
context generates a greater sense of responsibility for
or complicity in the agreed outcome and thus—much
like the Council or the Commission—the EP must assess
whether disclosure of the requested documents could
undermine the protected (public) interest (Abazi, 2016).
When the EP still found itself on the side-lines of EU
decision-making, it was easy to take more ambitious
positions on transparency (or policy-objectives) without
much ramifications. As a formal co-legislator, this has
clearly changed.

A second observation pertains to the increasing pres-
sures exerted on the Council to become more trans-
parent. Edgar Grande’s paradox of weakness explained
how member states’ delegation of powers to the EU
strengthened their autonomy vis-a-vis organised inter-
ests within their constituencies (Grande, 1996). The
multi-level decision-making context led by a bureaucratic
Commission provided an ideal scapegoat to advocate na-
tional policy reforms that were too difficult to sell pub-
licly at home. A key condition for this mechanism to
work was a certain degree of secrecy in Council decision-
making. In short, from its inception, the Council has used
secrecy both in domestic as well as international nego-
tiations to its own advantage. Therefore, it is evident
that this institution is more conservative when it comes
to transparency. This secrecy paradigm is currently pres-
sured from multiple angles. Political pressures arise from
both the EP as well as the Commission, with each—for
their own reasons—trying to make the Council acknowl-
edge its legislative role and calling for a logic of (greater)
transparency (Hillebrand, 2017, in this issue).

In asserting its powers as co-legislator and demand-
ing institutional access to documents, the EP’s engage-
ment with the Council is often predicated by a desire to
be treated on equal footing. For example, the EP has in-
creasingly pushed for its own access to information when
it concerns the release of the negotiating mandate, but
also calls on the Council to play a larger public role (Eu-
ropean Parliament, 2015b). Reluctance from the Council
to comply with such demands is not limited to the insur-
ance of autonomy from their constituents or the national
parliaments, but also the potential shift this can create in
the balance of power to their detriment. Similar to the
EP, the Commission is also concerned that the silence
and secrecy within the Council is becoming detrimental
to the European project. The EO also corroborated such
views in a recent interview:

What I've been trying to say to the Council, and to
EU institution leaders as well: If you want to break
through the myths, if you want to break through the
caricature, then you have to allow people to see how
laws are actually made, and how power is actually dis-
tributed...between the EU institutions and the mem-
ber states.3

34 EUObserver, Transparency complaints keep EU Ombudsman busy. 24 May 2017.
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A final reflection concerns the evolving interpretation of
what is considered an acceptable level of openness. Once
it has been shown that the public release of specific docu-
ments has not undermined negotiations, the bar is raised
as to the evidence required to keep a document secret.
The EO and CJEU recognise and uphold the exception to
public access to documents when it may jeopardise in-
ternational negotiations. With the EO defending an in-
terest that stands outside the internal (and external) ne-
gotiations and the Court mostly seeking to assert its ju-
risdiction, their interests do not collide. On the contrary,
the initiatives of the EO can lower the threshold for le-
gal contestation. The case on the disclosure of the Coun-
cil’s TTIP negotiating mandate may be a case in point, as
opposed to the release of the mandate in the TFTP that
came about as a result of a Court judgment. When docu-
ments are actually already public, such as through leaks,
both the EO and the Court maintain that there are no
firm grounds to defend nondisclosure of documents.

5. Conclusions: Towards a Steady State of Oversight
Interplays?

This paper questioned the general assumption in the lit-
erature that EU oversight institutions are in favour of
transparency in international negotiations and that tra-
ditionally EU executive institutions prefer some level of
secrecy in the international arena. In doing so, the paper
sought to analyse the positions of the EU oversight insti-
tutions towards transparency in a more holistic manner
and examine their interplays in delivering transparency.
Through this joint analysis, we identified whether par-
liamentary, judicial and administrative branches of over-
sight are allies in pursuing the objectives of transparency
but also when their positions diverge.

The role of each oversight institutions is of course
different in the EU context. It may even be questioned
why they should be analysed together. Indeed, the po-
sition of the Court as the legal authority to rule on is-
sues of transparency—and thereby create conditional-
ity of how transparency is practiced—may not be fully
comparable with the institutional preferences of the EP
that rather creates political dynamics on how far trans-
parency expands in international negotiations. But the
paper took these functional differences into account and
questioned institutional preferences in light of such insti-
tutional variations. One such difference is the position
between the Court and the EO. Namely, whereas the
Court’s position on transparency is evident and bound
in its role to interpret transparency rules, the EO has of-
ten moved beyond its statutory roles in interpreting the
scope for public transparency.

This paper showed that while there is general sup-
port from oversight and executive institutions to the idea
that international negotiations warrant secrecy, varia-
tions across the institutions emerge for the degree of
openness. An alliance was found among the legislative,
administrative and judicial institutions as far as institu-

tional access to documents is concerned. Yet, the image
is less clear with regard to public access and the degree
of openness. Moreover, our analysis reveals that some
‘unexpected’ alliances have emerged particularly when
the negotiations were politicised.

The analysis provided in this paper contributes to-
wards an understanding of the dynamics among over-
sight institutions in the field of transparency. Linking this
knowledge with the institutional preferences we have de-
rived, it becomes possible to provide some foresights on
how debates on transparency will develop in the future.
Foreseeable alliances most likely would feature the EO
and the CJEU furthering or changing the contours of con-
fidentiality in international negotiations. However, these
changes do not impact the steadily created core to insti-
tutional and public access. Numerous cases make it clear
that access to documents for the EP in international ne-
gotiations is mandatory throughout the process of nego-
tiations. It is only a question of changes in institutional
habits of the Council and the Commission to meet this
legal requirement. Yet public access may prove more con-
tentious as there is an increased public demand for trans-
parency but it is met with a solid preference by both over-
sight and executive institutions for confidentiality, espe-
cially during the negotiating process. Looking forward, it
seems more likely that “the degree of openness” will be-
come the main bone of contention in the EU’s interna-
tional negotiations.
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Over the last two decades the Council of the EU has im-
plemented a range of transparency reforms and rules,
some of which are more radical than the rules that exist
in national parliaments. Thousands of documents have
been released, and legislative deliberations are regu-
larly broadcast live on the Internet. So why is it that
lack of transparency in the Council is still generally ac-
cepted as one of the major democratic deficiencies of
the EU?

According to Simon Hix the Council of the EU is “prob-
ably the most secretive legislative chamber in the world”,
including “the Chinese National People’s Congress” (Hix,
2008, p. 152), while Robert Thomson concludes that
“there is no other legislative body in the free world that
meets in such secrecy” (Thomson, 2011, p. 263). What
does the Council have to do in order to be transparent, if
publishing documents and broadcasting deliberations is
not enough? What is wrong with the Council compared

1 See, for example, Abazi & Adriaensen, 2017; Gheyle & De Ville, 2017;

of foreign affairs and trade negotiations.

to national, democratic legislatures when it comes to
transparency?

One answetr, of course, is that the Council should pub-
lish even more documents, and broadcast even more
meetings.! If only we could see and hear exactly what
not only ministers in the Council but also civil servants
from the permanent representations and government
ministries say to each other on each and every nitty-
gritty working group meeting in the Council hierarchy,
then the Council would be transparent and legitimate,
and we would have solved a key democratic problem for
the EU.

| think this is barking up the wrong tree. The reason
why the Council is not transparent in the same way as
“normal” democratic legislatures, and is unlikely to be so
for the foreseeable future, is because it is not a normal
legislature. In my view, the Council is already surprisingly
transparent in some ways, but not in those ways that

Hillebrandt, 2017, all in this issue, focusing on access to documents in the areas
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make people perceive it as transparent, and therefore
find it legitimate.

I will make three conceptual distinctions to help sort
out the puzzle of why transparency reforms in the Coun-
cil do not seem to lead to (perceived) transparency. The
first is the distinction between transparency and pub-
licity. The second is the distinction between two types
of transparency—transparency in process and trans-
parency in rationale. The third is the distinction between
the two faces of a normal legislature—the committees
and the plenary debates.

Elsewhere | have argued for the importance of distin-
guishing between the concepts of transparency and pub-
licity (and accountability) (Lindstedt & Naurin, 2010; Nau-
rin, 2006). The concept of transparency captures avail-
ability of information. It refers to the degree to which
information is made available about how and why deci-
sions are produced within a certain institution. A trans-
parentinstitution is one where it is possible for people in-
side and outside to acquire the information they need to
form opinions about actions and processes within this in-
stitution. The information is there for those who are will-
ing and able to seek it. Publicity on the other hand means
that the information is spread to and taken in by people
outside the institution. While transparency implies that
there is documentation available about the actions of the
representatives, publicity means that the content of this
information has also become known among the citizens.

Clearly transparency will usually increase the
chances of publicity. In most cases information that is
easily accessible will stand a greater chance of also be-
ing spread. But there will be no publicity, i.e. no actual
exposure of behaviour to a public audience, no matter
how transparent the process or the institution in ques-
tion is, if the available information about these actions
is left unattended.

Jane Mansbridge has proposed the distinction be-
tween transparency in process and transparency in ra-
tionale as two main forms of transparency (Mansbridge,
2009; for an empirical application of the concepts, see
De Fine Licht, Naurin, Esaissson, & Gilljam, 2014). Trans-
parency in process refers to information on actions, such
as deliberations, negotiations, and votes, that took place
among decision makers and directly fed into the decision.
Such information may be made available in real time
(fishbowl transparency) or in retrospect, after the deci-
sion has been made. The latter is applied by some cen-
tral banks, such as the American Federal Reserve and the
Bank of England, which release minutes of meetings and
votes at some delay after the decision. The live broad-
casting of meetings in the Council, on the other hand, is
an example of fishbowl transparency in process.

Transparency in rationale refers to information on
the substance of the decision and of the facts and rea-
sons on which it was based. Such information is nor-
mally directed toward an outside audience, which may
be affected by the decision, but is not involved in the
decision-making. Conclusions, declarations, press confer-

ences after meetings, and, crucially (see below), parlia-
mentary debates, are forms for achieving transparency
in rationale.

Committees and plenary sessions are the two faces of
parliaments. There is a clear division of labour between
the two. The committees perform the deliberations and
negotiations in the law-making process (to the extent
that parliament has any real say at all, which in a parlia-
mentary system depends on whether there is a coher-
ent majority government in place or not), while the ple-
nary takes care of the vote and the public debate. The be-
havioural logic that applies in committees prescribes fo-
cus on common ground, compromises and agreements.
The logic of plenary debates is the opposite—to clarify
differences between parties and positions. While com-
mittee meetings are integrative, plenary debates are ad-
versarial. Committee meetings focus on problem-solving
and concrete technical details, plenary debates on prin-
ciples and ideologies.

A national democratic legislator normally has all of
these five components to some extent. It has committees
and plenary debates. The plenary debates, where major-
ity and minority parties defend their positions and em-
phasise weaknesses of the other side, when they work
well, produce both transparency in rationale and public-
ity. They make the technical details of committee meet-
ings understandable to a broader audience by highlight-
ing the political content of these technical details, and
by drawing attention to alternatives and broader princi-
ples at stake. The weak spot of national legislatures is
transparency in process, since committee meetings are
usually closed to the public in order to provide the MPs
with some space for candid talk and give-and-take nego-
tiations. However, at least agendas and minutes of some
form are normally available.

The Council of the EU, however, has only two of the
five components. It has committee meetings in abun-
dance. Committee decision-making is what the Council
does all the time at all levels. The Council is decision-
making machinery, and its method is committee meet-
ings. The search for common ground among diverse in-
terests is part of the Council’s DNA. The Council also
has considerable transparency in process (although it
varies between different policy areas, with foreign pol-
icy clearly on the darker side) (Hillebrandt, 2017). Agen-
das and minutes of preparatory meetings are published
(although the minutes may, on request, exclude the
names of the member states that raised objections in
the process). Position-taking in on-going negotiations
may even be broadcast live (although under strict for-
mats), something which hardly happens in parliamen-
tary committees.

But the Council does not have the three interrelated
components of clarifying plenary debates, publicity and
transparency in rationale. When the committees have
done their job, and the General Secretariat has shown
the voting board to the cameras, which usually signals
consensus in spite of sometimes years of tough negotia-
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Table 1. The transparency and legitimacy puzzle.

Pieces of the puzzle = Meaning

National democratic legislature ~ Council of the EU

Transparency Availability of information

— in process Pre-decision activities

— in rationale Substance and justifications of decision
Publicity Spread and reception of information
Committee Negotiations
Plenary Justification and debate

Yes Yes
Yes No
Yes No
Yes Yes
Yes No

tions, the discussion is over. Since no minority views are
heard (other than sometimes in the form of a short tech-
nical formal statement to the minutes) the majority does
not need to justify its position and sharpen its arguments
in public debate.

So the Council has some transparency, but not the
type that makes people beyond a small circle of EU ex-
perts understand why the decision-makers decided the
way they did (Table 1). Why is this the case, and what can
be done about it? The first question is relatively easy, the
second is much more difficult.

The reason why the Council is lacking transparency in
rationale is that it is still more akin to an international or-
ganization than it is to the legislative chamber of a demo-
cratic polity. The members of the Council are representa-
tives of states rather than parties. The conflicts played
out in the Council concern national interests at the sec-
tor level, rather than general political ideas. The link be-
tween the members of the Council and their constituents
is based less on political ideology than on geography.

Under these circumstances, it becomes difficult to
have the type of plenary debates that create trans-
parency in rationale and publicity. Plenary debates in the
Council would not show left vs. right, or liberals vs. con-
servatives, but Germans vs. Greeks, and Poles vs. Italians.
The reason why we do not see these debates is the fear
among the members of the Council that we are not “Eu-
ropean enough” to handle that.

Those familiar with the democratic deficit (DemDef)
literature know the rest of the story: We do not have the
democratic infrastructure in Europe to handle divisive
public debates, according to this view. We don’t have a
public sphere, and a European demos able to deal with
such conflicts. Public debates in the Council may give
transparency in rationale and publicity, i.e. understand-
ing of who won and who lost and why, but rather than
helping descriptive legitimacy it will destroy it, because
people will not accept being outvoted by “others” on
salient issues.

The transparency and the DemDef debates are thus
closely connected. However, | believe that the causality
is the opposite of what is often heard in these debates.

What is often heard is that a more transparent Coun-
cil will be an important step towards resolving the demo-
cratic deficit of the EU. This is a misconception. In my
view, itis the lack of a democratic infrastructure in the EU
that is the main cause of the lack of transparency in the

Council. It is the absence of (or at least the perception of
an absence of) a European demos that accepts defeats
across borders—or, if you wish, European party politics
with the potential of forming such a demos—that has led
the Council to refrain from the debates that may produce
transparency in rationale, the type of transparency that
in turn may generate publicity and (maybe) legitimacy.

Can the Council be transparent not just in process
but also in rationale? Is it possible to make ministers stay
in Brussels, after they have found the necessary quali-
fied majority in the committees, to give us a real pub-
lic debate that demonstrates the main alternatives, iden-
tifies the interests and arguments behind each alterna-
tive, and clarifies the political ideological implications of
each alternative, drawing out tensions that attract the
media and create publicity? In theory, it is possible to ini-
tiate this through a simple change in the Council Rules
of Procedure.

In practice, however, the ministers will want to go
home after the decision is made. They fear a debate
along geographical lines, invoking notions of “us” and
“them”. In the end, it is up to us whether they are right
or not; we, the people, who are the democratic infra-
structure.
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International diplomacy has long been regarded as the
domain of an elite hand-picked few, instructed and
groomed in something considered an art form. While es-
sentially a public service it seeks to operate as much as
possible in private, free from outside scrutiny.

That considered appropriate for sharing publicly is
enunciated usually by Presidents, Prime Ministers or For-
eign Secretaries, in a carefully stage-managed environ-
ment, the speakers often behind an impressive podium
and with an austere or imposing backdrop in order to
convey the assumed import of what is being said.

Both the secrecy and the pomp have their ratio-
nal place. Political interventions from regime change
through to more standard economic and social chal-
lenges cue both subtle and dramatic shifts in relation-
ships and alignments and diplomats must rightly handle

such situations with great delicacy. Very often their work
is precisely what keeps both individual states and the
wider world safe.

Premature or too much public disclosure about diplo-
matic exchanges could risk undermining the mutual trust
and confidence on which the conduct of international
relations and negotiations depends. The question of
course concerns the determination of what constitutes
‘premature’ or ‘too much’ and who decides the point at
which public access can or should occur.

Public access to information laws invariably have an
exception applicable to information or documents where
disclosure would be likely to harm international relations.
Most, including EU Regulation 1049/2001, which gov-
erns public access to documents of the EU institutions,
are absolute, so not subject to any public interest test.
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Where there is a public interest test, as under the United
Kingdom’s Freedom of Information Act, the courts have
taken arestrictive approach, indicating that the public in-
terest in disclosure must be particularly strong to over-
ride the public interest in avoiding harm to international
relations. Such rulings are perhaps understandably con-
servative and restrictive as people outside the diplomacy
‘bubble’—including judges—may be understandably re-
luctant to second guess the insiders.

As European Ombudsman, | am able to consider
transparency more widely, as a matter of good admin-
istration, balancing the interests of citizens with the gen-
uine needs of the administration for secrecy. | can look
beyond the retrospective right to know, which can ap-
ply only to documents already in existence, to the ar-
rangements for transparent processes in law-making and
prospective negotiations. | can look at the administrative
systems in place to give effect to the EU laws and values
around transparency and see whether they both align.

| have used my own initiative powers to conduct in-
quiries into transparency and public participation in the
TTIP (Transatlantic Trade and Investment Partnership) ne-
gotiations, an initiative which prompted much greater
proactive disclosure by the European Commission.

| also examined the transparency of ‘trilogues’ (the
informal meetings of the European Parliament, Council
and Commission where the final form of many legislative
proposals are brokered).

These are discussed elsewhere in this publication,
but from my perspective these were two successful in-
quiries in which transparency was an issue and interna-
tional diplomacy was very much in play. In both cases,
transparency was advanced through the proactive use of
my broad powers to deal with maladministration, mak-
ing measured and achievable recommendations for im-
provement, rather than through the narrow prism of Reg-
ulation 1049/2001 which can only be a vehicle for disclos-
ing documents already in existence.

The current negotiation around the terms on which
the UK will leave the EU is the single most important
challenge now facing the EU institutions and where trans-
parency in the conduct of international affairs is at issue.
The case for a very high degree of transparency in the pub-
lic interest is, in my opinion, extremely strong. From the
outset it was clear that EU citizens and businesses would
have concerns about the potentially far-reaching implica-
tions of the outcome of the negotiations and as the nego-
tiations continue we have all witnessed the confusion and
often distress caused by the uncertainty around the final
outcome. It is impossible to say what those outcomes will
be or even when they will be felt, but it is vital to give as
much information as possible at the earliest possible time
so that individuals, families, and businesses can start mak-
ing plans for their own futures.

In advance of the triggering of Article 50 of the Treaty
by the UK Government, | wrote to the President of the
European Commission and to the Secretary-General of
the Council, in February and March respectively, urging a

proactive approach to the timely public disclosure of rel-
evant information and documents. This, | felt, was impor-
tant for promoting citizens’ trust in the negotiating pro-
cess, as well as keeping people informed about progress
and the issues to be aware of.

| was pleased with the positive responses | received.
President Juncker noted, ‘These negotiations will be
unique....There is no precedent for this process. There-
fore, our transparency policy will also be unique and
unprecedented’.

In May, the Council issued its Guiding Principles for
Transparency in Negotiations under Article 50 TEU, with
the stated aim of ‘facilitating effective public scrutiny and
providing a steady flow of information throughout the
negotiations whilst preserving the space to form EU po-
sitions and negotiate with the UK’.

This is all very welcome and it may be too early to
say whether these fine aspirations will be fulfilled in prac-
tice. Nevertheless, one of the opening statements in the
Council document is, ‘Ensuring that the negotiations are
conducted in a transparent manner will be one of the
keys of their success’.

For transparency to be identified as a key perfor-
mance indicator in the context of international negotia-
tions is significant, especially as it comes so soon after
the struggles to achieve important, but comparatively
modest, improvements in transparency of the TTIP ne-
gotiations and conduct of trilogues. It’s also true to say
that the transparency issue has itself become a prelimi-
nary battleground in the negotiations, the commitments
on the EU side being in stark contrast to the UK mantra
of ‘No running commentary’. While it’s very early days,
it does appear so far that the UK is being forced into a
position of being more open than it would like, publish-
ing a series of ‘Position’ or ‘Future Partnership’ papers,
the content of which has been widely criticised as being
vague and unsubstantial. In addition, and as | predicted,
important documents are also being leaked, another rea-
son why proactivity is important if the negotiators wish
to control their agendas as much as possible.

It’s often said that, as a concept, transparency has
only one direction of travel. No initiative for less trans-
parency is going to find favour in a modern democracy or
with engaged and informed citizens. If that’s the case, will
this more open approach we are seeing in the Brexit talks
be applied in future negotiations conducted by the EU?
Or will the ‘unique and unprecedented’ nature of Brexit
be used as justification for an exceptional approach to
transparency which is deemed inappropriate when it
comes to future negotiations involving international re-
lations? It is clear that transparency—or lack of—is part
of the diplomatic political tool-kit of both sides. They are
happy to turn on or off the tap as it suits their political
aim. While that may in effect be in the public interest, it
doesn’t necessarily mean that it is done with the public
interest exclusively in mind.

Managing the information agenda, in particular the
flow of communications which enter the public domain,
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is an important aspect of public relations, be they politi-
cal, commercial or social.

A proactive approach to transparency means keep-
ing control of that agenda, as opposed to having to re-
act within specified time limits when requests for infor-
mation are made. Although it is good practice to publish
information which helps to explain or contextualise docu-
ments or extracts disclosed in response to requests made
under a public access regime, it is in fact unusual for pub-
lic bodies to do so.

The processing of FOI requests is invariably done in
busy offices, often by comparatively junior staff, with se-
nior or political input only coming in at the end of the
process, when legal deadlines for compliance are atissue.
What is being considered for disclosure will have been
defined by the person making the request for informa-
tion. Withholding information will have to be justified,
quite rightly, by reference to legal criteria and, some-
times, to an assessment of where the balance of public
interest lies.

We also know particularly in the context of Brexit,
that where contentious issues are at stake the flow of
official information can be disrupted by leaks. Unautho-
rised leaks, such as that from the pre-negotiations din-
ner at 10 Downing Street, usually require a rebuttal or
response of some kind and can have a lasting impact on
the course of negotiations, the relationship between the
parties involved and the public perception of the issues
at stake.

These pressures and the loss of control of the infor-
mation agenda can be avoided by taking a proactive ap-
proach to maximum transparency. By seizing the initia-
tive, thinking about and deciding in advance what can
and should be published as a matter of public inter-
est, public bodies can win the trust and respect of citi-
zens, businesses and other interested parties, as well as
putting themselves on the front foot in terms of public
relations and managing the flow of information.

It will be interesting to see how the commitment to
proactive transparency in the Brexit negotiations plays
outin practice. If the stated principles are not adhered to,
| for one will be considering whether | need to intervene
in the interests of EU citizens. It may well be that | receive
complaints about transparency or other aspects of Brexit
from citizens, businesses or concerned interest groups or
representative organisations in the EU. As ever, | will not

About the Author

hesitate to use all the powers and resources available to
me under the EU Treaties as Ombudsman to pursue the
legitimate concerns of others.

Other contributors to this publication pose important
questions about transparency in the context of foreign af-
fairs at EU level. The question ‘How much is enough?’ is
particularly pertinent. The protection of legitimate pub-
lic and private interests is rightly provided for in access
to information laws in order to preserve certain impor-
tant social, economic and democratic principles. Public
access to information cannot be unrestricted. Where to
draw the line should, in my view, be determined by bal-
ancing the public interest in disclosure with the harm to
the identified interest which disclosure might reasonably
be expected to cause. That can be determined only by ex-
ercising judgement on a case by case basis and | do not
underestimate the challenge that that can impose. We
do not live in a static environment but rather a fluid and
dynamic one and the rational judgments of one trans-
parency era may not necessarily survive the demands of
the next one.

Privileged, controlled access for the few, such as
that won by MEPs in relation to the TTIP negotiations,
presents different challenges. Elected representatives
are in a position of trust when exercising their demo-
cratic responsibilities on behalf of their constituency, but
having access to information which some of them may
consider should be published because of its wider public
interest poses a dilemma. The likelihood is that unilateral
action might amount to a breach of a code of conduct or,
in some jurisdictions, even a criminal offence. Ultimately
these issues engage the conscience of the individual con-
cerned, but there should at least be a means whereby
they can officially raise their concerns and put the case
for greater transparency.

| welcome the exploration of these topics in this jour-
nal and look forward to further contributions as the the-
ory and practice of the ideas put forward are developed.
We have certainly seen a trend towards greater trans-
parency in foreign affairs in recent times, but this will al-
ways remain one of the most sensitive areas for national
governments and international organisations.
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