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Abstract 
Despite early ratification of the United Nations Trafficking in Persons Protocol, the Criminal Code offence of trafficking 
in persons in Canada has received little analytical or interpretive attention to date. Adopted in 2005, this offence has 
resulted in successful convictions in a limited number of cases and criminal justice authorities have continued to rely 
on alternate or complementary charges in cases of human trafficking. In particular, prosecutions for cases involving 
non-sexual labour trafficking remain extremely low. This article provides a socio-legal examination of why the offence 
of trafficking in persons in Canada is under-utilized in labour trafficking cases. Based on an analysis of data generated 
from 56 one-on-one interviews gathered from a variety of actors involved in counter trafficking response mecha-
nisms and a legal examination of the key components of the offence, we argue that definitional challenges have result-
ed in narrow understandings and problematic interpretations of the Criminal Code offence. Such narrow interpreta-
tions have resulted in restricted applicability, particularly in cases of labour trafficking. More broadly, the article points to 
the need to address the limitations of the Criminal Code while formulating responses to trafficking that are not depend-
ent on criminal law. 
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1. Introduction 

Highly politicized and polarized discussions leading to 
the adoption of the international definition of human 
trafficking has resulted in a contested framework for 
understanding human trafficking in national contexts 
(Doezema, 2010; Gallagher, 2010; Hua, 2011; Jordan, 
2002a; Kempadoo, 2005). In particular, the United Na-
tions Protocol to Prevent, Suppress and Punish Traffick-
ing in Persons, Especially Women and Children (hereaf-

ter, the Protocol) has been co-opted to reinforce exist-
ing international debates regarding the disputed rela-
tionship between prostitution and the sexual exploita-
tion of women and girls, with some groups engaged in 
the debates conflating human trafficking, sexual ex-
ploitation, and sex work (Doezema, 2002; Hua & Ni-
gorizawa, 2010; Sanghera, 2005; Soderlund, 2005; 
Thorbek & Pattanaik, 2002). These debates, and the 
problematic discursive conflation between human traf-
ficking and sex work, has impacted the resulting im-
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plementation of laws at the domestic state level, 
limiting not only the advancement of provisions to 
protect the rights of individuals working in sex indus-
tries (Chapkis, 2004; Doezema, 2010; Hua, 2011; Jor-
dan, 2002b; Sanghera, 2005; Soderlund, 2005), but also 
the implementation of measures that address other 
forms of exploitation1 falling within the broader ru-
bric of human trafficking, including forced labour, 
debt bondage, and domestic servitude. While some 
states, including the United States (William Wilber-
force Trafficking Victims Protection Reauthorization Act 
2008), and more recently the United Kingdom (Cor-
oners and Justice Act 2009) and Australia (Crimes Legis-
lation Amendment (Slavery, Slavery like Conditions and 
People Trafficking) Act 2013), have identified and ad-
dressed forced labour as a specific criminal offence 
within, or outside of, broader anti-trafficking legislation, 
Canada relies on a “catch-all” trafficking offence that 
does not delineate specific forms of exploitation. As a 
result, this article reveals the language of the criminal of-
fence of trafficking in persons in Canada is largely unat-
tuned to the phenomenon of non-sexual forms of labour 
trafficking. In turn, criminal justice authorities perceive 
significant difficulty in applying the offence to situa-
tions of non-sexual labour trafficking. More broadly, the 
article underscores the limitations of using a criminal law 
framework to address trafficking in persons, in general, 
and labour exploitation, in particular. 

The Protocol was ratified by Canada through the in-
clusion of human trafficking offences in the Immigra-
tion and Refugee Protection Act [IRPA] (s.118) in 
2002 and the Canadian Criminal Code (ss.279.01-.04)2 

in 2005. Despite significant public attention to the is-
sue of human trafficking, the Criminal Code offence 
has received little analytical or interpretive atten-
tion.3 To date, approximately a dozen convictions have 

                                                           
1 While exploitation remains a contested term and language in 
general remains problematic in trafficking studies, we distin-
guish between sex trafficking and other forms of labour traf-
ficking. Further, we recognize that not all forms of sexual la-
bour are exploitative; however, human trafficking, by nature, 
requires exploitation to occur. Similarly, we also adopt the le-
gal language of “victim” used in the criminal justice system for 
the purpose of situating this discussion within a criminal law 
framework. However, we recognize that “victim” and “exploit-
ed” labels have been used in anti-trafficking discourses to un-
dermine the agency of individuals in a variety of areas, particu-
larly sex trade industries where “victim status” is frequently 
rejected (Downe, 2006, p. 66; Sonderlund, 2005). Thus, our use 
of the term "victim" should not be understood as implicit sup-
port of enforcement-based approaches that deem voluntary 
forms of labour and migration as "exploitative" and operate to 
marginalize the voices and experiences of individual agency. 
Rather, we employ the label for practical purposes of examin-
ing the existing Criminal Code offence and its applicability to 
instances of non-sexual labour trafficking. 
2 Amended by SC 2005, c43; SC 2010, c3; SC 2012, c15. 
3 For a critical examination of Canadian trafficking legislation 

been obtained under sections 279.01 and 279.04 (Royal 

Canadian Mounted Police [RCMP], 2013; United Na-

tions Office on Drugs and Crime [UNODC], 2013; US 
State Department, 2010; US State Department, 2011; 
US State Department, 2012);4 of the few cases that 
have proceeded to trial, only one has produced a writ-
ten decision that included substantial judicial considera-
tion of the wording of the offence (R. v. Urizar). All but 
one of the existing convictions involved sex trafficking, 
which points to a potential gap in the applicability of 
the legal framework to labour trafficking cases.5 Alt-
hough it is possible this discrepancy can be accounted 
for by there simply being less labour-related cases,6 
this article will demonstrate that law enforcement and 
social service providers in Canada perceive the Criminal 
Code to be less applicable in labour trafficking instanc-
es. This is especially problematic since there are few al-
ternate charges available for cases of labour trafficking 
under the Criminal Code.7 As a result, the labour traf-
ficking offence remains under-utilized.  

Through an interdisciplinary analysis, this article 
provides a socio-legal examination of the Criminal 
Code trafficking in persons offence and how it is per-
ceived by criminal justice and service provider repre-
sentatives. Specifically, alongside a legal analysis of the 
key components of the Criminal Code offence, this ar-
ticle examines data generated from 56 one-on-one in-
terviews (16 in Calgary, Alberta; 21 in Vancouver, 

                                                                                           
in relation to the procurement offence see Roots (2013). 
4 Of the stated 50 cases where human trafficking or related 
convictions have been obtained (see RCMP, 2013), only 10 
reported cases of specific convictions under s.279.01 of the 
Criminal Code are known: R v. Nakpangi 2008 (guilty plea); R 
v. St Vil, [2008] OJ No 6023 (QL) (guilty plea); R v. Urizar 2010, 
(upheld on appeal, 2013 QCCA 46) (verdict by judge); R v. Es-
trella 2011 (verdict by jury); R v. AA 2012 (upheld on appeal, 
[2013] OJ No 3192 (QL)) (verdict by jury); R v. Byron 2013 
(verdict by judge); R v. Domotor 2012 (guilty plea); Emerson 
(see RCMP, 2010, p.25, guilty plea); Vilutis (see RCMP 2010, 
p. 25, guilty plea); Lennox (see RCMP 2010, p. 26, guilty plea).  
5 R v. Domotor represents a case of labour trafficking in which 
several accused pled guilty to charges, including of human 
trafficking under s.279.01 of the Criminal Code. Despite other 
possible identified cases of labour trafficking (See, i.e., Alber-
ta Police Report, 2012; Brazao, 2008; LaJoie, 2011; Sikka, 
2013), criminal charges under either the Criminal Code or IR-
PA offences of human trafficking have been relatively rare. 
6 Feingold (2005) argues that labour trafficking is likely more 
prevalent than trafficking for forced prostitution. 
7 Complementary charges under the Criminal Code could in-
clude, for example: extortion (s.346); intimidation (s.423); or, 
kidnapping (s.279). No cases for labour trafficking prosecuted 
under alternate charges are known or available in official rec-
ords. Conversely, in cases of sex trafficking, criminal justice au-
thorities in Canada rely on alternate charges under the existing 
framework of offences in relation to prostitution: see Criminal 
Code of Canada, RSC 1985, c-C46, as amended by the Protec-
tion of Communities and Exploited Persons Act, SC 2014, c25. 
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British Columbia; and 19 in Winnipeg, Manitoba)8 with 
representatives involved in counter-trafficking related 
employment, including frontline workers, government 
officials, and law enforcement (see Appendix A for a 
list of selected government and nongovernment agen-
cies represented by participants in one-on-one inter-
views).9 The interviews took the form of face-to-face 
or, when not possible, over-the-phone conversations 
and involved open-ended discussions (see Appendix B 
for a list of questions used to guide the interviews).10 
Using content analysis, the interview data was exam-
ined for recurring and/or significant themes and com-
pared these themes with the findings of the legal ex-
amination of the criminal offence.11  

                                                           
8 These cities were selected because they have been identified 
as “hot spots” of human trafficking (Oxman-Martinez, Lacroix, 
& Hanley, 2005, p. 4). Further, Alberta and British Columbia 
represent two of three provinces where charges of labour traf-
ficking have been laid in Canada (Public Safety Canada, 2012). 
9 The participants in this study represent a variety of percep-
tions within the counter-trafficking field, such as harm reduc-
tion and intervention strategies as well as various locations 
within criminal justice responses (e.g., immigration and pass-
port sections, labour standards, city police involved in traffick-
ing cases, legal representatives, etc.). Since their participation 
was based on their position within an institution of employ-
ment, participants from a variety of agencies were contacted 
directly, provided information about the study, and requested 
to contact the researcher if they would like to participate. They 
were asked questions based on their occupational knowledge. 
All participants were 18 years of age or older and there was no 
remuneration or compensation offered to those who partici-
pated in the study. Consequently, potential participants did not 
feel coerced or obligated to participate. In order to maintain 
the confidentiality of participants, the particular occupational 
positions held by participants has been omitted; however, the 
names of the type of organizations they represent have been 
included, except when participants requested otherwise (see 
Appendix A). 
10 The principle investigator in this study, Dr. Julie Kaye, con-
ducted the qualitative interviews. The interviews occurred be-
tween October 2010 and February 2011. All the interviews 
were conducted in English and ranged from 30 minutes to 2 
hours in duration, but the majority of the interviews were ap-
proximately an hour in length. In all but a few instances, the in-
terviews were audio recorded, transcribed verbatim, and then 
analyzed. A few participants did not consent to having the in-
terview audio-recorded. In these instances, detailed notes 
were taken and analyzed. 
11 An examination of recurrent and/or significant themes re-
mains sensitive to both manifest content (e.g., assessing the 
frequency of specific recurring words, such as consent, victims, 
etc.) and latent content (e.g., assessing the overarching occur-
rence of themes, such as trafficked persons being portrayed in 
terms of their victimization, innocence, or resilience). However, 
rather than presupposing specific concepts or categories, this 
research approaches the data with an open, qualitative lens to 
uncover the thoughts, ideas, and meanings of the research par-
ticipants (Strauss & Corbin, 1998). Since this project is con-
cerned with the depth and nuances necessary to understand a 

The following section provides an overview of 
known labour trafficking trends and cases in Canada to 
date, and establishes the problem of under-recognition 
and underrepresentation of labour trafficking in Cana-
dian law and policy. The third section introduces the 
Criminal Code offence and outlines the challenges of 
implementation perceived by law enforcement au-
thorities, alongside problems of interpretation, includ-
ing the role of movement and the challenges associ-
ated with the definition of exploitation. In particular, 
this section provides a legal analysis of the “fear of 
safety” standard, which has proven to be a key im-
pediment to advancing criminal charges of labour 
trafficking. The fourth section examines the evidentiary 
burdens that further limit the use of the legislation, fo-
cusing on the problems presented by an emphasis on 
victim cooperation and credibility. The article concludes 
with a discussion of the limitations of the existing legisla-
tion and the associated insecurities these limitations 
create for trafficked persons in Canada. 

2. Labour Trafficking in Canada 

Before discussing the evidence of labour trafficking in 
Canada, it is necessary to clarify the relationship be-
tween various legal definitions at both the international 
and domestic levels. The international Protocol defines 
human trafficking as including three primary elements: 
an act (recruitment, transportation, transfer, harbour-
ing or receipt); a means (threat or use of force or other 
forms of coercion, abduction, fraud, deception, abuse 
of power or of a position of vulnerability, or the giving 
or receiving of payments or benefits); and, a purpose of 
exploitation (the exploitation of the prostitution of oth-
ers or other forms of sexual exploitation, forced labour 
or services, slavery or practices similar to slavery, servi-
tude or the removal of organs). The Protocol thus 
makes explicit room for non-sexual forms of exploita-
tion, specifically for forced labour, slavery or practices 
similar to slavery, and servitude. Background docu-
ments further suggest that these concepts should be in-
terpreted in light of their existing definitions under in-
ternational law. While a full canvassing of the particular 
definitions and interpretations of these related con-
cepts is beyond the scope of this article, it is helpful to 
note that the definition of forced labour, particularly, is 
very broad in nature and encompasses a wide range of 
non-violent or non-physical coercive tactics.12 As such, 

                                                                                           
diverse range of experiences, such an approach uncovers how 
participants represent human trafficking and anti-trafficking in-
itiatives and policies. 
12 The definition of forced labour is found under the Conven-
tion Concerning Forced or Compulsory Labour (International 
Labour Organization, 1932, art 2(1)): “all work or service which 
is exacted from any person under the menace of any penalty 
and for which the said person has not offered himself voluntar-
ily”. Although there are many links to be made between the 
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this article employs the term “labour trafficking” in a 
broad manner, consistent with possible interpretations 
at the international level. However, the manner in 
which domestic legislation accounts for the various el-
ements under the Protocol ranges greatly and, as will be 
seen in section 3, the definition of human trafficking 
under Canadian criminal law is critiqued for its narrow 
interpretation in this regard.  

In implementing the Protocol in domestic legislation, 
Canada adopted two primary offences under IRPA and 
the Criminal Code. The IRPA offence is focused on or-
ganizing entry into Canada, and does not explicitly in-
clude a requirement that an individual was exploited, 
only that their entry was facilitated through “abduction, 
fraud, deception or use or threat of force or coercion” 
(s.118, IRPA). Thus, where the IRPA offence is applica-
ble, its elements are generally straightforward and clear 
in their interpretation (see R v. Ng, R v. Ladha which set 
out the elements of the offence and their interpreta-
tion). However, the IRPA offence is limited in its ap-
plicability to only one possible population of trafficked 
persons: foreign nationals who have been brought into 
Canada through unauthorized means. Where a foreign 
national was brought to Canada through legitimate 
means, and later exploited, such as individuals arriving 
under the Temporary Foreign Workers Program (where 
specific concerns have arisen in relation to labour traf-
ficking, see RCMP, 2010; Sikka, 2013; Hastie, 2012), the 
IRPA offence will likely be of limited use. Unlike the of-
fence under IRPA, the offence under the Criminal Code 
focuses most significantly on the presence of exploita-
tion of an individual, and is not limited to the crossing of 
international borders, or to foreign nationals (as will be 
discussed in Section 3). Thus, while the Criminal Code 
may have broader application in respect of the geo-
graphic and relational boundaries of its application, its 
focus on exploitation, and how that is defined and in-
terpreted, is much more onerous than the IRPA offence. 

Despite the low number of identified and prose-
cuted cases of labour trafficking, as outlined in the In-
troduction, evidence establishes that this form of hu-
man trafficking does exist within Canada. The 
available data on the issuance of Temporary Resident 
Permits (TRPs) for trafficked persons provide strong 
evidence to counteract the assertion that labour traf-
ficking is relatively rare in Canada. Available statistics 
establish that, for the period from May 2006 to De-

                                                                                           
concepts of forced labour and human trafficking as interre-
lated, but independent phenomenon (see, i.e., Gallagher, 
2010, p. 35, n. 95), discussions of this relationship are beyond 
the scope of this paper. Rather, this paper is focused on the 
legal definition of human trafficking and its operationalization 
in contexts of non-sexual forms of labour, as discussed in the 
introduction to this article. As such, it is the components and 
features of the legal definition of “human trafficking” at both 
international and domestic levels, and its interpretations, that 
are central to the arguments put forth in this article. 

cember 2012, Citizenship and Immigration Canada 
(CIC) issued TRPs to 89 foreign nationals, 64 (72%) of 
which were identified as “victims of trafficking for la-
bour exploitation” (Public Safety Canada, 2013). Thus, 
a significant majority of potentially trafficked persons, 
as determined by CIC, were subjected to labour traf-
ficking, not sex trafficking, which is identified sepa-
rately. Moreover, this occurs in a context where 
frontline workers identify that accessing TRPs for in-
dividuals victimized by labour trafficking has proven 
particularly challenging (see Kaye, Winterdyk, & Quar-
terman, 2013). In addition to CIC data, a recent study 
commissioned by Public Safety Canada identified 47 
possible cases of trafficking for labour exploitation 
(Sikka, 2013, see Annex A at pp. 39-47). 

However, despite this evidence, a pervasive belief 
concerning the dominant, if not singular, presence of 
human trafficking as sexual exploitation has relegat-
ed the issue of labour trafficking to the background 
of both policy and on-the-ground action. As one 
law enforcement representative in British Columbia 
describes: 

We haven't here done any big [labour trafficking] 
investigations. I've got to be quite frank with you. 
I put a much greater value on the female victims 
of human trafficking in the sex trade. Twenty men 
from Mexico or Africa who are forced against their 
will to work under horrible conditions is very, very 
bad, but you know their lives probably aren't in 
danger, they're not going to get raped, they're 
not going to get beaten. So I don't want to minimize 
that because those are very valuable investigations, 
but we do focus more on female victims and 
there's some female victims in forced labour as 
well, but we do look at those, but it's not as high 
priority as female victims in the sex trade. 

The beliefs and priority given to the issue of human 
trafficking for sexual exploitation thus contributes di-
rectly to lower action on labour trafficking by law en-
forcement authorities, which in turn propels forward 
the idea that labour trafficking constitutes a very 
small proportion of the overall trafficking problem 
(Feingold, 2010; Hastie, 2012; Thompson, 2006). 

Despite such perceptions that labour trafficking 
represents a small proportion of the overall “trafficking 
problem” in Canada, a number of cases have surfaced 
that demonstrate the existence of labour trafficking and 
illustrate the challenges associated with applying the 
Criminal Code offence in this context. A small number 
of labour trafficking cases have proceeded through the 
criminal justice system in Canada. Recently, two cases 
of alleged domestic servitude were prosecuted under 
the IRPA offence of human trafficking; while one case 
resulted in a conviction by jury trial (R v. Orr), the other 
resulted in an acquittal (R v. Ladha). Under the Crimi-
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nal Code, one case of labour trafficking has resulted 
in a successful conviction to date (R. v. Domotor). This 
case involved a large-scale organized crime operation, 
widespread criminal and fraud schemes, and use of 
significant violence. The accused persons in this case 
pled guilty to various charges, including, for some, 
charges of human trafficking (R. v. Domotor). 

A number of other cases that have not proceeded 
to trial have also been identified.13 A 2008 case in 
Elmvale, Ontario involved the deceptive recruitment 
of men from the Philippines who were forced to 
work and live in poor conditions, had their identity 
documents and wages withheld, and movement con-
trolled (Brazao, 2008). This case presented numerous 
indicators of labour trafficking, as understood under in-
ternational law; however, this case was not per-
ceived to fall within the prescribed definition of ex-
ploitation under the Criminal Code because the men 
did not appear to fear for their safety (Brazao, 2008). In 
2011, a group of labourers in the agricultural industry in 
Windsor, Ontario were recognized by Citizenship and 
Immigration Canada as trafficked persons, and allowed 
to remain in the country to pursue private legal reme-
dies, despite the fact that no criminal charges were 
laid in that case (LaJoie, 2011). The case presented sim-
ilar features to that of the Elmvale case: poor living and 
working conditions; withholding of wages; and, the 
deduction from wage payment for inflated living 
costs as well as penalties (LaJoie, 2011). As will be ex-
plored further in the following sections, the non-
physical and non-violent nature of the conditions 
have resulted in difficulty in determining whether the 
situation falls within the legal understanding of “hu-
man trafficking” under Canadian criminal law.  

More recently, in 2012, a case involving 60 mi-
grant workers from Poland and the Ukraine surfaced 
in St. Paul, Alberta. Three individuals were initially 
charged with human trafficking for allegedly exploiting 
the labour of 60 migrants working for their company, 
Kihew Energy Services Ltd (Alberta Police Report, 2012; 

Citizenship and Immigration Canada [CIC], 2012). In the 

end, the company pled guilty to lesser charges of hu-
man smuggling (IRPA, s.117) and the human traffick-
ing charges against the individuals were dropped.14 

                                                           
13 While these cases are primarily found through newsmedia 
reports and supported by anecdotal accounts from interview 
participants, the TRP statistics above provide more concrete 
evidence of the existence of labour trafficking beyond what 
can be reported or found in the public domain. See also, Sik-
ka (2013) for further documentation of labour trafficking cas-
es in Canada. 
14 Of note, Kihew Energy was fined a sentence of $215,000. 
However, investigators in the case estimate the company 
profited approximately $1,000,000 by recruiting the Polish 
workers who arrived on student visas to attend training at 
Lakeland College. Rather than attending courses, the compa-
ny sub-contracted the worker's labour at high cost while pay-

The offence of human smuggling is very similar to that 
of human trafficking under IRPA, focusing on organizing 
entry into Canada in contravention of the Act (in other 
words, without legal authorization). The only differ-
ence between the offences of smuggling and trafficking 
under IRPA is the use of the means to organize that en-
try (with trafficking requiring the presence of the 
means of abduction, fraud, deception or use or threat 
of force or coercion). Thus, where a case involves a for-
eign national who entered Canada without proper legal 
authorization, the human smuggling charges may serve 
as a complement to trafficking charges where evidence 
in the case may not be sufficient to meet the burden of 
proof and elements of the offence. However, because 
IRPA focuses on unauthorized entry into Canada (both 
in relation to smuggling and trafficking offences), we 
contend that it is ultimately of limited value in address-
ing labour trafficking in Canada, and human trafficking 
more broadly, as it will remain contained to only one 
possible population of trafficked persons. 

Despite the growing body of evidence of the exist-
ence of labour trafficking in Canada, criminal justice 
representatives suggest they are hesitant to move for-
ward with criminal charges in these cases, and appear 
to perceive the Criminal Code legislation as particularly 
problematic in this regard. The following legal analysis 
explores the primary tensions experienced to date re-
garding the meaning and applicability of the Criminal 
Code offence of trafficking in persons, particularly for 
cases involving non-sexual forms of labour trafficking. 
This analysis points more broadly to the limitations of 
responses dominated by a criminal law framework.  

3. Interpreting the Criminal Code Offence of Trafficking 
in Persons: Pitfalls and Possibilities 

This section engages in a legal analysis of the Criminal 
Code offence of trafficking in persons, in order to better 
understand both current and possible future interpreta-
tions of its requisite elements. The offence of traffick-
ing in persons is set out under sections 279.01 and 
279.04 as follows: 

279.01 (1) Every person who recruits, trans-
ports, transfers, receives, holds, conceals or har-
bours a person, or exercises control, direction or 
influence over the movements of a person, for the 
purpose of exploiting them or facilitating their ex-
ploitation is guilty of an indictable offence and liable 
to imprisonment for life if they kidnap, commit an 
aggravated assault or aggravated sexual assault 
against, or cause death to, the victim during the 

                                                                                           
ing the workers substantially lower rates. The workers were 
also allegedly instructed not to inform anyone about their low 
wages and that any breach of contract would result in depor-
tation (Alberta Police Report, 2012). 
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commission of the offence; or to imprisonment for 
a term of not more than fourteen years in any 
other case. 

(2) No consent to the activity that forms the sub-
ject-matter of a charge under subsection (1) is val-
id. 

279.04 (1) For the purposes of sections 279.01 
to 279.03, a person exploits another person if 
they cause them to provide, or offer to provide, 
labour or a service by engaging in conduct that, in 
all the circumstances, could reasonably be expected 
to cause the other person to believe that their safe-
ty or the safety of a person known to them would 
be threatened if they failed to provide, or offer to 
provide, the labour or service; 

(2) In determining whether an accused exploits 
another person under subsection (1), the Court 
may consider, among other factors, whether the 
accused used or threatened to use force or another 
form of coercion; used deception; or abused a posi-
tion of trust, power or authority.15 

The wording of the offence poses two primary issues to 
be explored: first, the interpretation and understand-
ing of the acts, under s.279.01, which constitute hu-
man trafficking, and specifically whether movement is 
required as a part of the offence; and, second, the in-
terpretation of scope of the definition of “exploita-
tion”, and specifically of the term “fear for safety”, un-
der s.279.04. 

The Criminal Code sets out the “basic” acts listed 
under the international Protocol (recruits, transports, 
transfers, receives, holds, conceals or harbours), as 
well as the additional acts of “exercising control, direc-
tion or influence over the movements of a person”. 
These form the actus reus element of the Criminal 
Code offence. The listed acts under the offence thus 
appear quite broad in nature. While the listed acts tak-
en from the Protocol have not been subject to addi-
tional interpretation, the acts of “exercising control, di-
rection or influence” were adopted from the language 
of the procurement offence under the Criminal Code 
and have been interpreted in case law in that regard. 
Control has been interpreted to refer to invasive be-
haviour which leaves little choice to the person con-
trolled; direction has been interpreted to constitute 
the existence of rules or imposed behaviours; and, in-
fluence has been interpreted to include any action 
done with a view to aiding, abetting, or compelling a 
person (R. v. Perrault, considering s.212; see also, Roots, 
2013). This interpretation of “exercising control, direc-

                                                           
15 Subsection (2) to s.279.04 added by amendment: SC 2012, 
c15. 

tion or influence” was adopted in the first trial decision 
interpreting s.279.01 of the Criminal Code (R. v. Urizar). 

Despite the breadth and apparent clarity of the acts 
listed under s.279.01, their interpretation and applica-
tion continue to confound criminal justice authorities 
grappling with cases of human trafficking. A key inter-
pretational challenge expressed by criminal justice au-
thorities and service providers is the question of 
whether movement of some kind is required as an 
element of the offence, mirroring similar confusion 
at the international level (Gallagher, 2010). Although 
the list of associated acts under s.279.01 is disjunc-
tive, and thus implies that movement may not be 
required as an element of the crime, some criminal 
justice authorities interpret this as a mandatory ele-
ment.16 As one legal representative commented: 

I think if you read within the context of the of the 
definition there, the person who's charged doesn't 
have to be solely responsible for the movement; 
they can facilitate it, they can counsel it, they can as-
sist, but ultimately there has to be a movement of a 
person and then the servitude of the exploitation. 

Similarly, in applying the legislation, some law en-
forcement officials rely on the element of movement 
as the defining factor for determining whether to lay 
human trafficking charges. As one law enforcement 
representative indicates: 

I had a file where someone thought she was just go-
ing be working as like a stripper, or a dancer at bach-
elor parties and she got mentally forced into doing 
prostitution as well, which wasn't her main goal but 
then she just kept getting hounded and hounded and 
hounded so much that she definitely did stay in it 
because she felt forced to. However, that doesn't fall 
under human trafficking because she wasn't taken 
anywhere but she was forced to work in the sex 
trade, which is stuff we do prosecute and we see 
that more often (emphasis added). 

As this excerpt suggests, movement is sometimes per-
ceived in the field as the primary distinguishing factor 
used to determine whether a case falls under the traf-
ficking in persons legislation versus pursuing charges 
under a related section of the Criminal Code. While 
there is greater availability of options for alternate 

                                                           
16 Of the dozen cases with convictions secured under s.279.01-
.04 in Canada to date, 11 of these involved domestic sex traf-
ficking, meaning that the trafficked persons were not moved 
across international borders. While some cases involved 
transport between cities, others appeared to be rooted within 
one area. See, generally, UNODC (2013); RCMP (2010). While 
the Criminal Code language appears not to require movement, 
clearly this is an interpretive issue which causes confusion and 
a hesitance to use the offence in practice. 
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charges in relation to a potential case of trafficking for 
sexual exploitation, as discussed in the Introduction, 
options of alternate charges in cases of labour traffick-
ing are very limited. 

In addition to the confusion surrounding movement, 
the wording of s.279.01 states that the accused must 
engage in conduct “for the purpose of exploiting them 
or facilitating their exploitation”, which forms the mens 
rea element of the offence. However, this component 
of the offence must be interpreted in light of the defini-
tion of exploitation found under s.279.04. In interpret-
ing this element of the criminal offence, it may appear 
that the Criminal Code does not require a “means” ele-
ment as found under the Protocol, and that this defini-
tion of “exploitation” correlates to the purpose of ex-
ploitation under the Protocol's 3-pronged definition. 
However, as the subsequent analysis will demonstrate, 
the definition of exploitation under s.279.04 in fact im-
ports an implicit means element in understanding what 
is meant by “fear for safety”, and the fact that this is not 
explicit and in line with the Protocol has only added to 
confusion at the interpretive and implementation levels. 

Establishing exploitation requires that the accused 
engaged in conduct that “in all the circumstances, could 
reasonably be expected to cause the other person” to 
fear for their safety (Criminal Code, s.279.04, emphasis 
added).This language also appears in the Criminal Code 
offence of criminal harassment, which will thus be used 
as a starting point for analysis. In this context, reason-
ableness requires an objective foundation, based 
upon an ordinary reasonable person’s view; but can 
also account for the particularities of the victimized 
individual's circumstances, such as age, gender, and 
vulnerabilities (R. v. Sillip, paras. 25-27). The test, as it 
relates to criminal harassment, and applicable here, 
has been put as this: “[i]n order to determine whether 
her fear was reasonable we must look at the events as 
set out above objectively in the context of all the 
events and having regard to the person to whom the 
words were addressed” (R. v. Haroon, para. 66). 

Thus, the test requires both an objective (reasonable 
person) and subjective (particular circumstances of 
this case and this victim) element. It is not neces-
sary to prove actual fear by this victim; the offence 
rather requires evidence that it would be reasonable 
for a person, with a similar background to and in simi-
lar circumstances as the victim, to be fearful. As re-
gards the interpretation of “safety”, this language has 
been interpreted in criminal harassment case law to 
include not just physical harm, but also psychological 
safety (R. v. Sillip, 418-19, aff’d in R. v. Ryback, R. v. 
Goodwin).17 

                                                           
17 See also, R v. Hau (1996, para. 73); R v. Gowing (1994); R v. 
McCraw (1991) (interpreting “serious bodily harm” to include 
psychological integrity, health or well-being); R v. Haroon 
(2011); R v. Bachmaier (2009). 

While it is concretely recognized that, in the 
context of criminal harassment, safety includes the 
concepts of psychological and emotional security, its 
translation beyond that context, and specifically to the 
concept of human trafficking, remains uncertain. Crim-
inal harassment by its very nature connotes an 
understanding of activity that is deliberately used as 
a “tool of intimidation” (R. v. Haroon, 2011). While 
some of the requisite means of human trafficking 
under the Protocol  also imply intimidation (such as 
coercion, threats, and abuse of a position of power), 
others do not (such as fraud, deception, and, in some 
circumstances, abuse of a position of vulnerability). 
Thus, human trafficking, at the international level, 
seeks to criminalize a broader range of conduct be-
yond “intimidation” as set out in the criminal harass-
ment offence. The offence of criminal harassment also 
criminalizes conduct that rises to a particularly egre-
gious level, such that the very consequence of the con-
duct is reasonably seen to be a fear for one's safety—
whether physical, psychological, or emotional, where-
as the concept of human trafficking, as outlined in the 
international Protocol, criminalizes conduct where the 
natural consequence of those means does not neces-
sarily imply that a person will fear for his or her safety 
or security (Protocol, art.3(b); UNODC, 2009; UNODC, 
2012). Particularly as concerns labour exploitation, 
common indicators put forth by the International La-
bour Organization establish many “targets” of coercive 
conduct that do not directly relate to the physical safety 
or security of a person, including restriction of move-
ment, debt bondage, withholding wages, retention of 
identity documents, and threats of denunciation to au-

thorities (International Labour Organization [ILO], 

2005). Finally, although the criminal harassment case 
law has broadened the interpretation of safety, it 
could be argued that any psychological or emotional 
fear is predicated on a fear of the harassment activity 
rising to a level where bodily integrity or safety will be 
jeopardized. Thus, its value in advancing a broader un-
derstanding of “fear for safety” under the trafficking in 
persons offence is debatable. 

Despite the broader interpretation of this stand-
ard outside the context of human trafficking cases, 
the use of the word “safety” creates a strong con-
notation that only conduct involving physical force 
or threats thereof will be considered sufficient to 
constitute human trafficking under the Criminal Code 
offence. This interpretation of the standard is sup-
ported by evidence from the legislature, law enforce-
ment, and judicial authorities. In the records of the 
parliamentary committee reviewing the initial bill, the 
connection between “safety” and physical harm was 
noted, though not subject to substantial debate: 
“[b]asically, they fear for their life or physical harm 
to themselves, or, in the trafficking situation, threats 
against family members back home” (Senate of Cana-
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da, 2005, emphasis added). In addition, as discussed 
earlier, in an early case of possible human trafficking 
known as the “Elmvale 11”, the RCMP has also inter-
preted the "fear for safety" requirement in a narrow 
manner (Brazao, 2008). The RCMP in that case de-
clined to press charges of human trafficking because 
the group did not “fear for their safety”, despite the 
fact that the group was subjected to many control 
mechanisms, including confiscation of documents, 
isolation, and threats of economic penalties (Brazao, 
2008). Finally, in a criminal case involving the traffick-
ing and sexual exploitation of two minors, the ac-
cused avoided charges of human trafficking in relation 
to one of the alleged victims because she did not 
“fear for her safety”, despite the fact that the traffick-
er used psychological manipulation in order to gain 
compliance to exploitation (R. v. Nakpangi). 

This interpretation and narrow understanding of 
what human trafficking “looks like” is also supported 
by evidence from the field. In a quote from a British 
Columbia law enforcement officer, set out in section 2 
of this article, the importance placed on physical vio-
lence is extremely evident: 

Twenty men from Mexico or Africa who are 
forced against their will to work under horrible con-
ditions is very, very bad, but you know their lives 
probably aren't in danger, they're not going to 
get raped, they're not going to get beaten. 

Beyond the gendered assumptions underlying this 
statement, legitimate confusion appears to exist about 
what kinds of means or control tactics are sufficient to 
fall within the scope of this offence. The following ex-
cerpt from a law enforcement representative dis-
cusses this challenge of applying the law to labour traf-
ficking cases: 

Every work related file that I have seen has ele-
ments of exploitation. Whether it goes to the code 
definition of trafficking, perhaps not….Like, are 
they exploited? They are not bound and gagged 
and locked in a room and not fed and no pass-
port, etc. 

As the above excerpt suggests, enforcement offi-
cials’ uncertainty about the necessity of physical 
harm further limits the application of the offence in 
situations where fraud, withholding wages, or other 
forms of control or exploitation occur.  

This narrow interpretation of directly connecting 
a “fear for safety” to physical violence or harm is 
especially restrictive for cases of non-sexual labour 
trafficking because the use of physical violence has 
been suggested as a “last resort” in these cases (Cos-
ter van Voorhout, 2007) with the availability of other 
coercive targets— namely economic penalties and 

threats against administrative status (see also, Kim, 
2011). Given the way in which the Criminal Code of-
fence has been written, and is being interpreted, it is 
arguable, for example, that it would not capture a 
situation of debt bondage, which is widely accepted 
as indentured servitude and yet does not require the 
use or threat of physical violence.18 The current word-
ing and interpretation of the “fear for safety” stand-
ard under the Criminal Code is too narrow, has result-
ed in significant confusion in practice about what kind 
of conduct gives rise to a charge of human trafficking, 
and potentially fails to capture any non-physical forms 
of coercion or force. 

Although the Criminal Code offence was recently 
amended to provide added detail to the conduct which 
can be captured by s.279.04, including: use or threat 
of use of force or another form of coercion; use of 
deception; or, abuse of a position of trust, power or 
authority (s.279.04(2), as amended by SC 2012, c15), 

these listed means will, too, require interpretation to 
determine the scope of their applicability. Further, 
these additional enumerated factors must still be 
read in light of the definition of “exploitation” and con-
cept of “fear for safety” under s.279.04; thus, their 
utility in improving the wording and application of the 
Criminal Code offence is questionable. 

4. Implementing the Criminal Code Offence of 
Trafficking in Persons: Evidentiary Burdens 

Criminal justice authorities cite numerous obstacles 
to successful implementation of the Criminal Code 
offence, including evidentiary burdens and depend-
ency on the cooperation of the trafficked persons. In 
addition to confusion surrounding the interpretation 
of the Criminal Code wording, the offence as struc-
tured under s.279.04 has created a situation where 
victim cooperation, testimony, and credibility are per-
ceived as the core determinants of possible trial suc-
cess. As one law enforcement representative has 
noted: “in a human trafficking investigation, law en-
forcement's strongest evidence is the victim, so that's 
a challenge, the biggest challenge”. Although this is a 
challenge common to criminal trials, for cases of hu-
man trafficking, victim cooperation and credibility can 
be additionally compounded by issues such as precari-
ous immigration status, fear of authorities, and a lack 
of physical evidence, to name a few.19 Thus, while chal-
lenges surrounding victim cooperation and credibility 

                                                           
18 See the UN Supplementary Convention on the Abolition of 
Slavery, Slave Trade and Institutions and Practices Similar to 
Slavery, ESC 608(XXI), OHCHR, 1956, Art. 1(a) for the accept-
ed international definition of “debt bondage”. 
19 See also, Hanley, Oxman-Martinez, Lacroix, & Sigalit (2006); 
R v. Ladha where credibility of the alleged victim appeared 
central to the judicial reasoning and outcome of the case. 
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are not uncommon, they are often exacerbated in cas-
es of human trafficking. This points to the importance 
of developing strategies to address trafficking that are 
not limited to or dependent on a criminal law frame-
work alongside addressing the limitations of eviden-
tiary burdens in the Canadian Criminal Code.  

The evidentiary burden under the current traffick-
ing in persons offence is significantly weighted to-
wards evidence and proof that relies on the individual 
complainant (or, “victim” of crime). Although the word-
ing of the Criminal Code maintains a link between the 
conduct of the accused and intent, the structure of 
the offence, and particularly the definition of exploita-
tion, look primarily to the effects on the trafficked 
person to assess intent. Rather than looking to the 
conduct of the accused, and the intent behind that 
conduct, establishing the crime rests heavily on proof 
that the alleged victim did, or could have reasonably, 
feared for their safety. This is problematic in that it dis-
proportionately weighs the evidence and credibility of 
the alleged victim to establish the crime. Further, fo-
cusing on the impact to the victim necessarily leaves 
open the possibility that some indicia of consent by the 
victim establishes a lack of fear for their safety. Where a 
victim may have appeared to provide consent, this could 
be interpreted as establishing a lack of fear for safety.  

This confusion and tension regarding the role of 
consent in the definition of exploitation has been found 
to exist in practice, and has resulted in perceived diffi-
culties in applying the offence: 

You have to prove a fear, you have to prove that 
[trafficked persons] were entirely unwilling or there 
was no real consent component at any point, or 
maybe if there was consent it’s a clear delineation of 
when that consent stopped, and it’s just unbelieva-
bly onerous. And it may continue to be until we ei-
ther get charges and the case law defines it, or Par-
liament realizes that and starts clipping at it. [F]or us, 
there’s two thresholds: one, do we have the grounds 
to charge and then the threshold to actually convict 
(as cited in Kaye et al., 2014, p. 13). 

As the excerpt above suggests, some law enforcement 
authorities interpret the current Criminal Code word-
ing as impliedly importing consent as an issue to 
be proved. This points to the significant weight attribut-
ed to indicia of consent in determining whether charges 
of human trafficking will be successful, substantiating 
the earlier claims regarding the overemphasis on the 
impact to the victim in establishing the crime.  

Compounding the problematic connection made 
between consent and exploitation in interpreting the 
offence, the evidentiary burden for criminal justice 
authorities is perceived to be heavily reliant on victim 
cooperation and testimony. As one law enforcement 
representative suggests: 

But essentially that evidence, when a victim tes-
tifies and can testify to that brutality and any-
thing, nothing can beat that in terms of evidence. 
And once you don't have that and have to rely on 
other evidence then it's weaker. Unless you have a 
wiretap or whatever, have something like a conver-
sation describing the control, the money, taking 
the money and all that. So there is various ways of 
gathering the evidence, it's not like seizing a kilo of 
coke, just put it evidence and bring a picture to 
court. You're dealing with a human being there, and 
that's what makes it a lot more challenging. 

Issues of victim cooperation and testimony are not 
unique to cases of human trafficking; however, given 
the weight attributed to victim testimony, necessi-
tated by the wording of the Criminal Code offence, 
the potential gravity of the experience of trafficked 
persons, and the additional contextual challenges which 
may exist, overcoming this obstacle does present 
unique challenges in these cases. In addition, given the 
nature of the crime of human trafficking, accompanying 
physical evidence would be rare, as the above excerpt 
mentions. Thus, trafficking cases may often rest solely 
on the issue of credibility and competing stories of a 
trafficked person and accused. Although, again, this is 
not an issue necessarily unique to human trafficking 
cases, it is nonetheless an important factor in under-
standing the problems associated with successful crimi-
nal justice responses to the issue, and in exploring the 
applicability of the offence in non-sexual labour cases. 

Some trafficked persons will have been subjected 
to serious threats and coercion, and may have a 
fear of authorities instilled in them. Others consider 
the risks associated with reporting and cooperating 
with criminal justice authorities to outweigh the po-
tential benefits: “So if they will complain, then the 
huge possibility of being out of a job is just so huge 
that they can’t have that…they don’t want to come 
out, no matter how much we tell them” (Frontline Ser-
vice Provider). Fear of participating in criminal justice 
proceedings is particularly apparent in cases involving 
foreign nationals in situations of labour exploitation. 
In such cases, methods of exploitation can cause indi-
viduals to fall outside of regular immigration status, 
creating significant risks in reporting to criminal justice 
authorities. Describing this type manipulation, one law 
enforcement representative indicates, “they come for a 
job, the job doesn't exist. ‘Okay go here, you know you 
are now working without a permit, we are going to tell 
immigration if you stop’”.20 As these excerpts suggest, 
fear of job loss, deportation, or retaliation are key ob-
stacles for trafficked individuals (as well as individuals 
facing other forms of exploitation) to report their ex-
periences to the authorities and to participate in crimi-

                                                           
20 See also, Hanley et al. (2006). 
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nal justice proceedings. In the words of another law en-
forcement representative: 

So they are in violation, they are working without 
a permit, and they can be removed from the coun-
try. So they are working at [fast food restaurant] 
for longer hours and less pay than everybody else. 
And so it will be within the fast food industry: “I 
need a body here, don't tell immigration, we will 
get the paper work for you and get it sorted out, 
it's fine”. So sort of the same [type of work] but 
within that industry itself. The exploitation hap-
pens and a lot of head offices don't know it's going 
on. [As soon as they are in violation of the Act] 
they can be deported and removed, just by work-
ing in some place you are not supposed to be working: 
“we'll tell immigration if you don't [comply]”. 

Alongside concerns of job security and immigration sta-
tus, trafficked persons might also give up some availa-
ble protections for the sake of anonymity. As one 
service provider explains: 

[Fear] of being deported, fear of police and authori-
ty. I mean, they claim they would never deport an-
yone in that case, but we’ve heard lots of stories of 
people being deported. It just makes people nerv-
ous…[the person] could tell the whole story and 
then they could say, “oh we don’t think that’s traf-
ficking”, which is what we have had happen be-
fore…they were actively talking about what defines 
trafficking and they were saying, “well we don’t 
know what the intent was…was there intent to sell 
[the person] before they crossed the border or did 
they decide after?” And that was their criteria for 
deciding if it was trafficking. 

This excerpt further points to a perceived lack of clarity 
in criminal justice interpretations of the trafficking in 
persons offence. Similarly, a former law enforcement 
representative indicates: “I know personally for myself, 
I am responsible for removing dozens upon dozens of 
people that were victims of trafficking and we dealt 
with them as immigration violators and removed 
them.” Yet even where authorities are able to con-
nect with and provide protection to a trafficked per-
son, obtaining agreement to testify creates additional 
barriers, given the adversarial nature of criminal pro-
ceedings, where the credibility of the trafficked person 
will likely be “attacked” in court: 

And even then when the victim agrees to cooper-
ate and testify, you know the defence, the biggest 
thing will be the credibility of the victim, the 
defence will go after their credibility so we have 
to deal with this. So it makes it challenging. 

Given the nature of human trafficking, the very idea of 
relaying this experience in court and being challenged 
based on character, can prove a daunting obstacle to 
overcome. 

The risks associated with challenges to credibility, 
particularly, relate back to the problematic emphasis 
placed on consent, both in doctrine and in practice. 
The current confusion and misunderstanding associat-
ed with this element of the crime and its interpreta-
tion can further undermine the testimony and credibil-
ity of a trafficked person where it should not be so. 
Discussing why human trafficking charges were 
dropped in an alleged case of trafficking for sexual ex-
ploitation, one Crown Prosecutor indicates: 

It wouldn't be believed that these women didn't 
know what they were coming to do and while they 
were here, they were involved in the sex trade. It 
was strictly was a case where the charges for living 
on the avails, which is a case that's still before the 
courts, was the appropriate charge or really 
gravity of the offence that we're trying to cap-
ture and the human trafficking was an over 
charge…particularly the definition of exploitation 
under 279.04 where we wouldn't have realistically 
had a prospect of conviction based on that. So it 
wasn't that we were gun shy to do it, but the evi-
dence has to be there. 

Regardless of whether sex trafficking actually took 
place in this particular case, the excerpt points more 
broadly to the problematic notion of consent that 
continues to shape the national response. In partic-
ular, knowledge of the work or services to be per-
formed (whether sexual and/or non-sexual) does not 
negate the possibility that the situation could be 
one of human trafficking.21 However, the authorities 
in this case did not proceed with trafficking charges 
given the alleged victims’ prior knowledge of the type 
of services to be offered and the perceived credibility 
issues they would have at trial. Although this ex-
cerpt relates to a case concerning sex trafficking, many 
similar challenges potentially arise for persons traf-
ficked for non-sexual labour exploitation, since, irre-
spective of the sector, labourers often have prior 
knowledge of the work or services to be performed.  
In many situations, it is the conditions of the work or 
services being performed which amount to exploitation, 
rather than the nature of the work or services. Thus, the 

                                                           
21 Although cases of human trafficking can arise through de-
ception or fraud, such that the trafficked person would not 
have knowledge of the work or services to be performed, cas-
es can also arise where the individual did have this 
knowledge, but did not have accurate knowledge of the con-
ditions of work, or does not believe he/she has the freedom 
to leave or refuse the work. 
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practical obstacles to accessing the necessary testi-
mony and cooperation from a trafficked person com-
pound the limitations already present in the Criminal 
Code wording, which places significant weight on evi-
dence that must come from the trafficked individual. 

5. Conclusion 

This article sought to investigate the current problems 
associated with the Canadian Criminal Code offence of 
trafficking in persons. Many of the doctrinal pitfalls are 
mirrored in current understanding and practice by jus-
tice authorities; yet, as demonstrated,  the wording of 
the offence can be interpreted in a variety of man-
ners. While the “fear for safety” requirement has, for 
example, proved narrow in its current interpretation 
and applicability, additional training and literature on 
this standard could advance an alternative under-
standing which is capable of encompassing the broad 
range of conduct that can be used to induce and main-
tain a person in a situation of human trafficking. Fur-
ther, while issues relating to the understanding of 
consent in this context continue to shape criminal jus-
tice responses, more realistic understandings of the 
physical and/or psychological context of trafficked 
persons may assist authorities in evaluating cases of 
possible human trafficking. However, the greatest chal-
lenge is the fact that the Criminal Code framework 
remains largely untested. This is both a substantial 
cause and effect of the narrow understandings and 
interpretations of the crime. Caught in this cycle, the 
future of the Criminal Code framework remains uncer-
tain and tenuous in its ability to effectively respond to 
human trafficking in Canada. 

Given the limitations in the wording and interpreta-
tion of the Criminal Code offence and the evidentiary 
burdens associated with the offence, the trafficking 
in persons legislation has created a “catch-22” for law 
enforcement, but also for trafficked persons. For law en-
forcement, investigators rely on alternate or comple-
mentary charges rather than human trafficking charges 
under the Criminal Code definition. Such reliance on al-
ternate measures occurs regardless of whether investi-
gators perceive the cases as instances of human traffick-
ing. In doing so, the Criminal Code definition remains 
relatively untested, particularly as it applies to labour 
trafficking cases, which further restricts its applicability 
to such cases. The existing trafficking in persons legisla-
tion has also created a “catch-22” for trafficked per-
sons who not only experience various forms of ex-
ploitation, but also face substantial risks in reporting 
their experiences or cooperating with law enforce-
ment officials, including possible disciplinary action, 
such as deportation. Where enforcement officials 
continue to rely on alternate charges, trafficked indi-
viduals may be left without any effective legal re-
dress. This is especially evident in alleged cases of la-

bour trafficking because the availability of alternate 
Criminal Code charges are minimal in this context. 

Moreover, in a context where enforcement offi-
cials are hesitant to pursue human trafficking charges, 
trafficked persons are further relied upon to assume 
an unduly burden in criminal proceedings, given both 
the weight attributed to their testimony, and the sig-
nificant and numerous “attacks” which can be made 
against them in establishing their case. In the words 
of one law enforcement representative, “well I think 
the main concern tends to be that these are laws that 
were not written with the victim at the core”. The limita-
tions of the Criminal Code offence underscores the need 
to evaluate the current legal framework and improve re-
sponses to human trafficking in Canada.  

The article also points broadly to the limitations of 
relying on a criminal law framework to address traffick-
ing. Thus, any suggestions to revise the legal framework 
should be considered alongside preventative and inter-
vention strategies that fall outside the rubric of crimi-
nalization. For instance, the ILO 2014 Protocol on 
Forced Labour highlights the need to provide broader 
strategies of labour inspection and regulation alongside 
protection for individuals forced to provide labour, re-
gardless of their legal status in the country. However, 
these considerations should be examined alongside 
concerns raised by migrant rights advocates that anti-
trafficking responses are employed to restrict the mi-
gratory movements of individuals in a context of global 
economic inequality (see, for example, Kapur, 2003; 
Lee, 2011; Sassen, 2002). Nonetheless, the ILO Protocol 
also highlights the importance of criminal offences and 
ensuring the offences are adequate and enforced. 
Thus, broader models of response should be consid-
ered alongside addressing the limitations of the Canadi-
an Criminal Code. In the meantime, for individuals sub-
jected to labour trafficking, the current framework and 
its interpretation will continue to prove problematic. 
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Appendices 

Appendix A. List of Selected Government and Nongovernment Organizations Represented by Participants in One-on-
One Interviews. 
 
National and International 
 
Royal Canadian Mounted Police 
Citizenship and Immigration Canada 
Global Alliance against Trafficking in Women (GAATW) Canada 
Canadian Council of Refugees (CCR) 
United Nations High Commission for Refugees 
 
Alberta 
 
Action Coalition on Human Trafficking (ACT) Alberta 
Street Level Consulting and Counseling 
Calgary Catholic Immigration Services 
Calgary Immigrant Women’s Association 
SHIFT Calgary 
Calgary Police Services 
Calgary Communities against Sexual Assault (CCASA) 
Distress Center 
Alberta Justice 
Chrysalis Network 
 
British Columbia 
 
Covenant House 
MOSAIC 
No one is Illegal 
British Columbia Office to Combat Trafficking in Persons (BCOCTIP) 
Resist Exploitation, Embrace Dignity (REED) 
Vancouver Rape Relief 
British Colombia Coalition of Experiential Communities (BCCEC) 
Providing Alternatives, Counseling and Education (PACE) Society 
Vancouver Police Department 
Salvation Army 
The Future Group 
Supporting Women’s Alternatives Network (SWAN) 
Aboriginal Women’s Action Network (AWAN) 
FIRST (decriminalize sex work) 
 
Manitoba 
 
Mamawichiatata Centre 
Sage House 
Transition, Education and Resources for Females (TERF) 
Child and Family Services 
Assembly of Manitoba Chiefs 
Welcome Place 
Winnipeg Police Service 
Sexual Exploitation Unit, Province of Manitoba 
9 Circles 
Ka Ni Kanichihk 
Mount Carmel Clinic 
Street Connections 
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Appendix B. Open-Ended Guide for One-on-One Interviews. 

Nongovernment organization employees 

 
1. From your perspective, what are the experiences of trafficked persons? 
2. How does your organization define human trafficking? 
3. From your perspective, how does the general public understand the issue of human trafficking?  
4. How does your organization address the experiences of trafficked persons? 
5. From your perspective, what are the service provision needs of trafficked persons? 
6. Are these needs being addressed by current anti-trafficking responses and policies? 
7. What challenges have you faced in responding to the experiences of trafficked persons? 
8. What successes have you had in addressing the issue of human trafficking? 
9. Were trafficked persons consulted in designing your anti-trafficking programs? 
10. How do you think Canadian anti-trafficking policies can better address the rights and experiences faced by trafficked 

persons? 

 

Nongovernment organization employees, policymakers, immigration and law enforcement officials 

 
1. How has the adoption of legal instruments, such as Section 279 of the Criminal Code and Section 118 of the Immi-

gration and Refugee Protection Act, addressed or failed to address the issue of human trafficking in Canada? 
2. How effective has the temporary resident permit (TRP) program been in addressing the experiences of trafficked 

women? 
3. What are the strengths and limitations of the TRP program? 
4. Have TRPs improved access to healthcare and basic social services for trafficked persons? 
5. Do you think there is adequate cooperation at provincial and federal levels to address the issue of human trafficking 

in Canada?  
6. From your perspective, what are the experiences of trafficked persons? 
7. What service provision needs do trafficked individuals have? 
8. Are Canadian policies effective in addressing the rights and experiences of trafficked persons? 
9. Were you consulted in the development of a national strategy to address human trafficking? 
10. What issues would you like to see included in a national strategy to address the issue of human trafficking in Canada? 


